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CURRENT TOPICS 


Professor A. L. Goodhart, K.C. 


LAWYERS everywhere will have been pleased to hear of 
the signal honour that has been conferred on Professor ARTHUR 
LeHMAN GoopuHarT, K.C. In granting the distinction of 
honorary K.B.E. to Professor Goodhart the King has expressly 
recognised “‘ his outstanding services in the common interests 
of Britain and the United States.’’ Since 1931 he has been 
Professor of Jurisprudence at the University of Oxford. He 
was born and educated in the U.S.A. After graduating at 
Yale he was assistant corporation counsel for New York City 
(1915-17), but the war brought him to Europe, and from.1919 
to 1931 he was University Lecturer in Law at Cambridge 
University. In 1928-29 he was visiting Professor at Yale 
University. Besides being a member of the American Law 
Institute and a Vice-President of the International Law 
Association, Professor Goodhart has found time to sit on the 
Law Revision Committee, the Company Law Revision 
Committee, the Alternative Remedies Committee and the 
Law Reports Committee. Perhaps he is best known to the 
practising lawyer as Editor of the Law Quarterly Review. 


Committee to Consider The Law Society’s Constitution 


THE membership of the Committee set up to consider the 
constitution of The Law Society, in accordance with a resolu- 
tion of the general meeting held in July, 1947, has now been 
settled. The Committee, it will be remembered, was to be 
composed of five members to be nominated by the Council 
and of seven non-members of the Council to be elected in 
general meeting. The seven elected members were returned 
at an adjourned special general meeting on 15th December last 
on a poll directed at an earlier meeting on 27th November, 
and at a further special general meeting, held on 23rd January, 
the names of the five members nominated by the Council 
were made known. The inclusion among the latter of two 
past-presidents in Sir HUGH Foster and Sir DoUGLAS GARRETT, 
together with Mr. W. C. Norton, Mr. FRED WEBSTER and 
Mr. Eric Davies, will ensure that the Committee has at its 
command unrivalled experience in the working of The Law 
Society as at present constituted, and a proper and just 
estimation of those traditions which have proved their worth 
and merit their place in any reformed constitution. The 
seven elected members bring to the Committee a wide variety 
of viewpoints: Mr. W. M. Francis (Cambridge ; admitted 
1925), Mr. A. H. Goutty (Manchester; admitted 1922), 
Mr. R. BuLtin (Portsmouth; admitted 1901); Mr. T. L. 
Dinwippy (London ; admitted 1930), Mr. T, M, HARBOTTLE 
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(Newcastle-on-Tyne ; admitted 1918), Mr. H. B. Simpson 
(Leeds ; admitted 1923), and Mr. L. H. A. Prarr (Cardiff ; 
admitted 1899), ensure, both geographically and in length 
of professional experience, a broadly representative Committee. 
At a time when compulsory membership of the Society is 
likely soon to become a reality, the good wishes of the whole 
profession will be with the Committee in their important 
task of forging a constitution which will command unanimous 
satisfaction and support. We understand that Mr. Francis 
has been elected Chairman of the Committee and Mr. Goulty 
Vice-Chairman, and that Mr. T. G. Lup will act as Secretary. 


Membership of The Law Society 


“In these present days,” said the PRESIDENT OF THE LAw 
Society, in his address to the special general meeting of 
members held on 23rd January, ‘“ the Society needs, as it 
has never needed before, the fullest support for its endless 
work of safeguarding the interests and improving the status 
of solicitors.’”” Membership, he revealed, is nearly 13,000, 
the largest in the Society’s history, but at the moment there 
are some 3,655 practising solicitors and about 6,000 non- 
practising solicitors who are not members of the Society. 
The President stated that he had written to every solicitor 
who is not a member urging him to join, and he had written 
to every member urging him to try to introduce at least one 
new member during the early months of 1948. He thanked 
the officers of Provincial Law Societies who had supported 
the letter by personal approaches to members in their areas, 
He put the target at 100 per cent. membership of the Society 
by solicitors. In addition to its work of safeguarding the 
status of solicitors, the Society provides a service of advice 
and assistance on practice and procedure which is consulted 
daily by solicitors, a library of over 73,000 books, and many 
social facilities. Firms of solicitors should endeavour to 
pay the subscriptions of their solicitor members and employees, 
or else make it a condition of their employment for the better 
performance of their duties that they should be members 
of the Society and thus earn an allowance for the subscription 
as an expense for income tax purposes. One might add : 
“Public authorities and others employing solicitors please 
copy.” 
Costs at Quarter Sessions 

THERE is an increasing realisation among informed persons 
that lawyers have been slower than members of other 
professions to ask for rises in their recognised scales of charges. 
The Chairman of the Buckinghamshire Quarter Sessions, 
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Sir NORMAN BirKETT, has announced that increased fees are 
to be paid to counsel and solicitors who prosecute at those 
sessions. The committee set up after the October Sessions 
recommended that the basic fee to counsel of £3 5s. 6d. be 
raised to £5 10s., so as to correspond with those paid in the 
majority of adjoining counties, and the Court of Quarter 
Sessions, on 3rd January, approved of this. Solicitors’ fees, 
at present {3 3s. for the first indictment, will go up to £5 5s. 
The committee recommended that other fees should remain the 
same, except for solicitors’ attendance at court, which they 
proposed should go up from 15s. a day to £2 2s. a day, and this 
also was agreed to. The chairman said that in view of the 
fact that some notices had appeared in the Press, it was quite 
true that representations were made by members of the Bar, 
but by the time those representations were received the 
justices had already, on their own initiative, decided to 
consider the whole matter. It is of interest also to note that 
fees for solicitors’ briefs at Chester Quarter Sessions are to be 
increased from {3 13s. 6d. for the first and £1 16s. 9d. for 
ensuing briefs to £3 13s. 6d. each for the first three and 
{1 16s. 9d. for ensuing briefs. 


Protection of Public Authorities 


THE passing of a number of measures of socialisation in the 
last few years has made it increasingly clear that there would 
have to be some revision at an early date of the legislation 
relating to the limitation of actions against public authorities. 
On 24th January it was announced from the Lord Chancellor’s 
office that a committee has been appointed to consider and 
report: (1) whether the Public Authorities Protection Act, 
1893, as amended in its application to England and Wales by 
s. 21 of the Limitation Act, 1939, and in its application to 
Scotland by s. 48 of the Crown Proceedings Act, 1947, should 
be further amended or repealed ; (2) whether the three-year 
limit prescribed by s. 49 of the Coal Industry Nationalisation 
Act, 1946, s. 11 of the Transport Act, 1947, and s. 12 of the 
Electricity Act, 1947, for the bringing of certain actions 
against the authorities therein mentioned, is satisfactory ; 
(3) whether any alteration should be made in the time limits 
prescribed by the Fatal Accidents Act, 1846, and by ss. 2 
and 3 of the Limitation Act, 1939, for the bringing of certain 
actions in England and Wales; and to make recommenda- 
tions on these questions and matters connected therewith. 
The committee consists of the following members: Lord 
Justice Tucker (Chairman); N. R. Fox-ANpREws, Esq., 
K.C.; H. T. MacCarman, Esq., B.L.; The Hon. Sir ALBERT 
NAPIER, K.C.B., K.C. ; The Hon. H. L. PARKER ; G. GODFREY 
PHILLIPS, Esq., C.B.E.; R. S. W. PoLtarp, Esq.; J. R. 
HowarD Roserts, Esq., C.B.E.; Professor E. C. S$. WADE ; 
JAMES WALKER, Esq., K.C.; and H. J. WILLEy, Esq. 
Mr. G. Godfrey Phillips was admitted a solicitor in 1946 
and Mr. R. S. W. Pollard was admitted in 1929. Mr. J. R. 
Howard Roberts is solicitor to the London County Council 
and was admitted in 1913. Mr. H. J. Willey was admitted 
a solicitor in 1937. The secretaries of the committee are 
D. W. Dosson, Esq., O.B.E., and Miss ANGELA RICE, both 
of the Lord Chancellor’s Office, House of Lords, S.W.1. 


The Agriculture Act, 1947 


WE are happy to learn that the unsatisfactory situation 
created by s. 86 of this Act has now, to a certain extent, been 
cleared up. An account of some of the provisions of this 
Act appeared in the ‘‘ Conveyancer’s Diary ”’ in our issues of 
the 22nd and 29th November and the 6th December, 1947, 
and it will be recalled that this section was put “ into 
operation ” by an Order in Council under s. 111 (2) as from 
the Ist October, 1947, but that no order putting it ‘“ into 
force ”’ has yet been made under s. 86 (7). It was suggested, 
as the only apparent explanation, that this course had been 
adopted in order to enable the Minister to make an order 
under s. 86 (7) for the purpose of putting the section “ into 
force ’’ at some later stage with retrospective effect. This 
state of doubt has now been terminated at the instance of 
the Council of The Law Society, who recently approached the 
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Minister on the matter (Law Society's Gazette, January, 1948 
p. 9). The Minister, in reply, has given an assurance that, 
until an order has been made under s. 86 (7), the section will 
not be treated as being “in force’; and further, that if ang 
when such an order is made, the section will not be brought 
into force with retrospective effect. The practical result js 
that s. 86 may be temporarily disregarded. It is to be hoped, 
however, that Government departments will learn from this 
instance to express their legislative aims in more easily 
comprehensible terms, and avoid setting riddles for those 
whose duty it is to safeguard the interests of their clients. 


More about Calligraphy 


WeE have been taken to task for our remarks last week 
concerning the degeneration of the art of handwriting. Our 
references to the encroachment of the typewriter have, it 
seems, led some readers to think that we were ignorant of 
the continued flourishing existence of the ancient craft of 
law writing. We hasten to assure them that our remarks 
were directed to the deteriorating standard of ordinary 
handwriting, and in no way referred to the professionally 
executed engrossments which many law stationers are still 
able to supply. That the craft is not a dying one is evidenced 
by the fact that apprentices are still being trained for the 
work, and, indeed, some solicitors, particularly in the country, 
still insist on all their engrossments being made _ by 
hand. Conveyances, mortgages, wills and—at all events 
until quite recently—trent-rolls, provide the bulk of the law 
writer's work. The fact that the art is largely dependent for 
its survival on the jealous custodianship of the law writers 
was strikingly illustrated recently, when the engrossment 
of the special licence for the marriage of PRINCEss 
ELIZABETH was, we believe for the first time, entrusted 
to a scrivener employed by a firm of law stationers. 


Judges’ Salaries 


At the special general meeting of The Law Society, held on 
23rd January, the PRESIDENT said, in answer to a member's 
suggestion, that he would consider whether the Council of 
The Law Society should, in conjunction with the General 
Council of the Bar, raise the question of the adequacy of 


judges’ salaries. This is a subject which has recently been 
raised by Lorp ScuusTER, in the Sunday Times (ante, p. 2). 
The heavy burden of present-day taxation has made inroads 
on that independence of the judges which was safeguarded 
in the Act of Settlement. Nothing has occurred to lessen 
the importance of the work performed by His Majesty's 
Judges, not even ‘the increase in the number of departmental 
tribunals. On the contrary, the respect which is accorded 
to them in public life is measured by the fact mentioned by 
Lorp pu Parcg, in the House of Lords, on the second reading 
of the Supreme Court of Judicature (Amendment) Bill, 
on 20th January: ‘ that His Majesty’s Government so often 
find it convenient and in the public interest to go to His 
Majesty’s Judges and the Court of Appeal to find someone 
to preside over an important Committee or a_ Royal 
Commission.’” Lawyers more than others are in a position to 
read the signs of the times and to discern those tendencies 
which are a threat to liberty. They know that no stronger 
pillar of our liberties exists than His Majesty’s Courts of 
Justice. 
Doctors’ Practices 


Tue legal position of medical partnerships under the 
National Health Service Act has been the subject of some 
conflict between the Minister of Health and the British Medical 
Association. The Lancet of 23rd January published the 
Minister’s answers to a number of questions on the matter and 
these answers indicate a substantial concession to the doctors. 
The Minister proposes to set up a committee of legal experts, 
with the co-operation of the profession, to examine the subject, 
and “‘if there is evidence that existing partnerships are 
unfairly prejudiced by the Act he will proceed at once to seek 
an amendment of it.” On another and equally important 
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question, the Minister stated that a doctor would have the same 
rights as any other citizen to go to the courts on the question 
whether he had been lawfully ‘‘ dismissed the service ”’ ; 
nor had the Minister any power himself, at any stage, to remove 
the doctor. Locally, he said, an executive council comes 
to the conclusion that the continued inclusion of a certain 
doctor in the lists would prejudice the efficiency of the service. 
That council can only refer the case to a special tribunal of 
one doctor, one lawyer, and one layman. That tribunal 
can decide in favour of the doctor—in which event nobody 
at all can overrule it. Or it can decide against him—in 
which case he has further recourse to the Minister. The 
Minister can uphold the tribunal’s decision or reverse it in 
the doctor’s favour—nothing else. The Minister’s statement 
of his powers seems to be self-contradictory. If he is the 
final upholder of a doctor’s dismissal, then the courts have no 
say in the matter and it seems inaccurate to say that they 
have or that the Minister has no power to remove a doctor. 
The scope of the legal committee to be set up on the question 
of partnerships might well have been extended to this 
matter. 
Recent Decisions 

In In re Wingham, deceased, on 21st January (The Times, 
22nd January), Pitcuer, J., held that the will of a deceased 
pilot officer in the Royal Air Force Volunteer Reserve, 
executed while he was training in Canada for operational 
duties, was not made in “actual military service’ within 
s. 7 of the Wills Act, 1837, so as to entitle him to make a 
privileged will. His lordship dismissed a motion for the 
admission to probate of the alleged privileged will. 

In Adan Haji Jama and Others v. R., in the Judicial 
Committee of the Privy Council (Lorp Uruwartr, Lorp 
OaksEY and Sir JOHN BEAUMONT) on 19th January (The 
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Times, 20th January), their lordships gave reasons for 
advising His Majesty to allow appeals against judgments of 
the Protectorate Courts of the Somaliland Protectorate con- 
victing the appellants of murder. In the opinion of the 
Board, the absence of a prosecutor necessarily involved a 
breach of s. 226 of the Somaliland Criminal Justice Ordinance, 
1926, and the real vice in the trial was that the judge himself 
had undertaken the duties of the prosecution, and the accused 
were entitled to be tried by a judge whose mind was not 
affected by assuming the duties of a prosecutor. The judge 
had rightly refrained from cross-examining the defence 
witnesses, but justice must not only be done but be seen 
to be done. 

In Tomkins v. Tomkins, on 23rd January (The Times, 
24th January), the Court of Appeal (the MASTER OF THE 
Ro xs, AsouirH, L.J.,and HARMAN, J.) held that WILLMER, J., 
was wrong in his statement of the ground for varying a post- 
nuptial settlement by a wife to pay her husband {5 a week 
clear of tax. Willmer, J., had held that the settlement should 
be varied because the husband by his act of adultery had 
brought about a fundamental change in the status of the 
parties, and the whole foundation on which the covenant 
was based had been cut away. The Court of Appeal held 
that that principle could not be supported as no analogy 
with the failure of consideration under a simple contract was 
possible under the particular jurisdiction. Wil'mer, J., had 
further wrongly excluded the guilty husband's possible 
destitution from his consideration, for that was a factor to 
consider, as the jurisdiction was not penal, directed against a 
guilty spouse. As in fact there was evidence that the 
husband would not be left destitute, the Court of Appeal, 
exercising its discretion on the facts, allowed the order ot 
Wiilmer, J., to stand. 


CAVEAT EMPTOR AND NON-DEALERS 


Tue caveat emptor rule, said to have originated at a time 
when most sales of goods took place in market overt, is one 
which has wellnigh been eaten up by the exceptions. These 
are now set out in s. 14 of the Sale of Goods Act, 1893 ; and 
two of them are, perhaps, more important than they were at 
the time when that statute became law. For shortages of 
goods on the one hand, of cash on the other, frequently lead 
to purchases and sales of articles between parties one or both 
of whom are not usually in the particular (if in any) market. 
Retailers who at one time would entertain offers from regular 
suppliers only advertise their willingness to purchase from the 
public generally ; and private citizens find that they can 
realise good prices for unwanted articles by themselves 
advertising them, sometimes in some periodical devoted 
exclusively to such publicity. 

In such circumstances importance attaches to two par- 
ticular phrases occurring in the first and second subsections 
of the section mentioned, which I will italicise in the following 
excerpt: ‘‘. . . there is no implied warranty or condition as to 
the quality or fitness, etc., except: (1) Where the buyer... 
makes known to the seller the particular purpose for which 
the goods are required, so as to show that the buyer relies 
on the seller’s skill or judgment, and the goods are of a 
description which it is in the course of the seller’s business 
to supply (whether he be the manufacturer or not), there is 
an implied condition that the goods shall be reasonably fit 
for such purpose ; (2) where goods are bought by description 
from a seller who deals in goods of that description (whether 
he be the manufacturer or not), there is an implied condition 
that the goods shall be of merchantable quality .. .”’ 

There has been far more authority on the meaning of other 
parts of the two subsections, on what constitutes fitness for 
what purpose and what standard is connoted by merchantable 
quality and the like, than on the question of the course of a 
seller's business or what will amount to being one dealing in 
particular goods. Occasions on which a defendant sued for 
breach of the implied condition could plead that it was not 
i the course of his business to supply such goods or that he 





did not deal in them have been rare ; of the former, [ think that 
Burnby v. Bollett (1847), 16 M. & W. 644 (valid, as the sub- 
section is merely declaratory of the common law: — see 
Manchester Liners, Ltd. v. Rea, Ltd. |1922| 2 A.C. 74) is the 
only clear example. 

The facts of that case were that the plaintiff, a farmer 
attending Lincoln market, saw the carcas; of a pig hanging 
above a butcher’s stall in the public shambles and proposed 
to buy it; the stallholder told him that it had been sold to 
another farmer who was going to collect it later but who 
might be willing to take a profit. The plaintiff found the 
other farmer and closed with him. At home, he found the 
meat to be unfit for consumption. He sued the other farmer 
for breach of implied warranty of soundness, ter alia alleging 
fraud. Patteson, J., was inclined to the view that such 
a warranty was implied and the ju y, while negativing ‘fraud, 
found for the plaintiff. Arguments on a motion to enter a 
non-suit were based largely on a distinction immaterial for 
present purposes, by which sale of food is distinguished from 
that of other commodities; Year Books and forerunners 
of the Food and Drugs Acts were cited, but the plaintiff 
failed to satisfy the Court of Exchequer that the various 
provisions affected persons not selling in the course of their 
business, such as vintners, brewers, butchers and_ cooks. 
And this, it was held, was the vital distinction in the case before 
the court. The defendant, said Parke, B., was nof a dealer 
in meat ; he had not sold the carcas; in the way of a common 
trade. Thus the motion succeeded; and while the actual 
facts (except for the experience of a would-be purchaser of 
finding that what he had decided to buy had already been sold) 
are unlikely to recur nowadays outside the black market, 
the principle followed applies to those who purchase motor- 
cars or worn dress suits from vendors who are not dealers in 
motor-cars or clothes. 

The operation of the second subsection can be illustrated 
by the decision of Lord Ellenborough in La Newville v. Nourse 
(1813), 3 Camp. 351. The plaintiff in that case was a wine 
merchant ; he had first supplied the defendants with ten 
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dozen bottles of burgundy, in good condition, and then, 
about a year later, agreed to supply a similar quantity of 
champagne in exchange for the burgundy. The champagne 
having been delivered, and the burgundy returned, the latter 
was found to have gone sour. The action was for assumpsit, 
the claim for the value of the champagne; but the plaintiff 
did not succeed in finding a cause of action. In the absence 
of express warranty, or what the learned judge called “ direct ”’ 
fraud, it was held that the plaintiff had no remedy. 

It is true that the transaction dealt with in the last- 
mentioned case was one of barter and not sale, and this in 
itself might well afford an answer to any claim based on 
alleged implied warranty or condition ; the question whether 
the* defendant dealt in goods of the particular description 
might be left undecided. But many of the transactions 
alluded to in my opening paragraph are contracts by which a 
party exchanges goods for other goods plus money (“ part 
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exchange’’ and “cash adjustment ’’ are the expressions 
commonly used on these occasions), and there is ample 
authority to show that in such cases the contract will be 
treated as a contract of sale. Aldridge v. Johnson (1857), 
7 El. & BI. 885, while primarly concerned with questions of 
appropriation and authority, is perhaps the leading case 
on this point; the bargain was one by which 100 quarters 
of barley was to be supplied in consideration of the supplying 
of thirty-two bullocks and a payment of £8. 

Consequently, in these transactions which have now become 
more common than they used to be, in which the owner of 
some article sells or part sells and part exchanges it, the 
question whether he “ deals in goods of that description” 
may be a vital consideration; if he does not, the rule of 
caveat emptor, or what is left of it, operates; and the buyer 
will be unable to recover damages for breach of any warranty 
or condition not expressed in the agreement. R.B. 


LICENCES AND LEGALITY 


THE great lawyers of the nineteenth century, nurtured in an 
expansive liberal air, believed that their theories of the proper 
basis of the law of contract had at last broken through the 
cordons of precedent, had brought the law into full harmony 
with ethics, and had given the immutable right of the 
individual to bind himself by whatsoever contract he pleased 
its proper de jure recognition. Even as the common law 
came at last to this fruition, the Legislature was beginning 
judicicusly to prune the tree. But these first experimenters 
must have been aghast could they have seen to what a bare 
skeleton the pruning process would have reduced the tree a 
century later. 

“In theory,” say the editors of the twelfth edition of 
“ Chalmer’s Sale of Goods,” “a person can still make what 
contract he pleases unless there is some specific rule of law 
which prohibits it. But whereas before the war the prohibi- 
tions were few, they are now the rule, and no manufacturer 
or trader can safely make any contract of sale of goods 
without first ascertaining under what conditions such a 
contract can now lawfully be made.”’ 

And, indeed, one must add that it is by no means only 
traders selling goods who will be prudent to observe such 
precautions. There can be hardly any class of contract in the 
performance of which the question of a licence to be obtained 
from this or that authority may not at some stage arise. 

Apart altogether from the criminal law—the encyclopaedic 
knowledge of regulations which is required of the citizen who 
would be law-abiding is too notorious for comment—a person 
perfectly innocent of any offence, and who has an indisputable 
moral claim to a contractual remedy, may yet find his 
contractual position bedevilled by the statute book. Indeed, 
honesty and innocence are at a discount, for whereas to the 
regular evader—the black-market builder who will decorate 
your house without a licence, the street trader who will sell 
you silk stockings without coupons—the word credit is 
anathema, the person who acts in good faith does not conduct 
his transactions with cash, but relies ultimately upon such 
contractual remedy as the courts will afford him. The most 
striking case of a plea of illegality by a guilty party defeating 
the innocent party’s perfectly just claim arose during the 
period following the war of 1914-18, when, in a degree only 
less than in our own day, everyday transactions were subject 
to control by licence. In Re Mahmoud and Ispahani {1921} 
2 K.B. 716, the facts were these: A was a dealer in linseed 
oil. By the provisions of emergency legislation then in force, 
all transactions in that commodity were forbidden “ except 
under and in accordance with the terms of a licence issued by 
or under the authority of the Food Controller.””. A, a whole- 
saler, held a licence which, in brief, authorised him to sell 
only to persons holding corresponding licences to buy. 
A entered into negotiations with B tor the sale to B of a 
large quantity of linseed oil during the course of which he 
was duly assured by B that B was the holder of such a buying 
licence. The contract of sale was signed, but before the 


delivery date the market price of linseed oil suffered a sharp 
drop, whereupon B repudiated his contract and refused to 
accept the goods. In the ensuing proceedings B set up the 
illegality of the contract—indeed, the result would have been 
the same whether the illegality was expressly pleaded or 
not—and it was ultimately held by the Court of Appeal that 
this afforded B a good defence and that A could recover 
nothing for the breach. 

It is important to note that the action was founded purely 
on the contract. What might have been the result if A had 
sued in deceit is quite another matter. The decision on the 
contract is at first sight a curious one perhaps, because, in 
considering any case, the instinctive and subconscious reaction 
of even the most academic lawyer is to look first at its moral 
merits, at any rate where they are so one-sided as here, and 
then to seek the basis in law upon which the just claims of the 
innocent party can be supported. But apart from ethics, 
before this decision there was authority in law for the opposite 
view. In the earlier case of Brightman and Co. v. Tate {1919 
1 K.B. 463, the decision turned on another point, but 
McCardie, J., set himself to consider obiter just such a situation 
as arose in Mahmoud’s case. 

‘‘ Now if the plaintiffs had bona fide believed that licences 
had been granted I should have entertained a grave 
doubt as to the validity of the defendant’s plea of illegality. 
Still graver would have been the doubt if such a belief had 
been induced by ,jthe words or conduct of the defendants. 
Several of the relevant decisions are worthy of mention. 
Where the illegality depends, for example, on the particular 
purpose to which a defendant may put goods supplied by a 
plaintiff, the plaintiff may recover unless he was aware of the 
illegal purpose in the mind of the defendant. See Pearce v. 
Brooks (1866), L.R. 1 Ex. 213. If, moreover, a contract 
can be performed in either a legal or an illegal manner, then 
the plaintiff can recover unless he knew that the defendant 
intended the performance of the bargain in an illegal way. 
See Waugh v. Morris (1873), L.R. 8 Q.B. 202.” 

These arguments and authorities were much pressed upon 
the court in Mahmoud’s case, but the logic of the decision 
and of the court’s rejection of the reasoning of McCardie, J., 
are unassailable. The crucial consideration was no more than 
this: that here there was no question of whether the ultimate 
performance of the contract would be lawful or unlawful ; 
it was not necessary to go further than the moment at which 
the contract, came into existence, for it was then such a 
contract as was in terms prohibited by statute. That one 
contracting party was ignorant of the fact which made it so 
did not prevent the contract from being void and illegal 
ab initio and could not avail to save the innocent party from 
the operation of the maxim Ex turpi causa non oritur actio. 

Supposing the seller in this case had actually parted with 
his goods, it is perhaps debatable whether the rigour of the 
decision would not have been carried a stage further and 
prevented him either suing for the price or recovering the 
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oods. It is submitted that, apart of course from any 
remedy available in deceit, he has a prima facie claim to recover 
the goods, since the parties are not im pari delicto. But 
what of the slightly different case where work has been done 
under an illegal contract by a party innocent of any knowledge 
of the illegality, who then seeks to recover on a quantum 
meruit? It is not difficult to envisage circumstances which 
will pose this very problem. Suppose a builder undertakes 
work in the bona fide belief that a licence is in existence 
which permits it, when in fact there is no such licence. And 
further assume that there is insufficient evidence on which to 
assert that the builder’s belief was induced by the fraudulent 
misrepresentation of the other party. Is he then to be 
completely without a remedy, if the other party refuses 
payment ? The argument that the builder should be entitled, 
being ignorant of the illegality, to recover on a quantum 
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meruit finds specious support in such cases as Clay v. Yates 
(1856), 1 H. & N. 73. There a printer contracted to print 
certain pamphlets. After the work was half completed, 
he discovered that part of the text contained libellous matter, 
refused to complete the work, but recovered on a quantum 
meruit for the work he had so far done. But the analogy 
is incomplete and the argument comes to grief for just the 
same reason as did the argument from the authority of 
Pearce v. Brooks that was sought to be applied in Mahmoud’s 
case. The printer’s contract was a pertectly valid one which 
became illegal only by the customer’s inclusion of the libel. 
The builder’s contract has been illegal ab initio ; all the work 
he has done under it has been illegal ; and no degree of moral 
innocence can entitle him to sue either directly upon the 


contract or on a quantum meruit. 
N.C.B. 


RES fUDICATA—\I. WITHDRAWAL OF SUMMONS 


THERE have been a number of cases recently which illustrate 
certain aspects of the doctrine of res judicata in connection 
with proceedings between husband and wife under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 
and in view of the importance of this subject it is proposed 
to deal with the position, first, in connection with the with- 
drawal of a summons, and secondly, in a later article, where 
there has been a hearing but the summons has been dismissed. 

In Molesworth v. Molesworth [1947] 2 All E.R. 842, in which 
the Divorce Divisional Court had to consider both of these 
aspects, the facts shortly were as follows. In March, 1947, a 
summons was issued by a wife against her husband alleging 
wilful neglect to maintain her, but at the hearing this summons 
was not proceeded with, being replaced by a summons for 
desertion which was dismissed. Thereupon, in June, 1947, 
the wife issued two further summonses, alleging desertion 
and wilful neglect to maintain, and the justices in dismissing 
them proceeded on the basis that the history of the case as it 
stood before the hearing in March was irrelevant, and the 
matrimonial history prior thereto was excluded from the 
hearing as being res judicata. It was held on appeal (i) that 
this exclusion was erroneous, and the summonses (including 
the summons in March for desertion) were remitted to the 
justices for a rehearing, and (ii) that the withdrawal in March 
of the summons for wilful neglect to maintain and the substitu- 
tion therefor of a charge of desertion did not estop the wife 
from making a similar charge of wilful neglect to maintain 
in June. As regards this second finding the President in his 
judgment says: ‘“‘ An important point to note at the outset 
is that these two summonses, returnable and dealt with in 
June, had been preceded by another summons issued by the 
wife and dealt with in March. It is clear from the original 
documents (indeed, there is no dispute about it) that the 
summons in March was for wilful neglect to maintain, but that 
at the hearing that summons was not proceeded with, but was 
altered to one for desertion, the alteration being pencilled in 
by the solicitor or by the justices’ clerk. Everybody is agreed 
that the case proceeded from that moment on the basis of a 
charge of desertion, and the charge of wilful neglect to main- 
tain, as such, was not proceeded with . . . It is said, first, that 
on the issue of wilful neglect to maintain, there was a complete 
estoppel because the wife deliberately withdrew the complaint 
of wilful neglect to maintain on the first hearing and 
substituted a charge of desertion. I do not think that this 
Is a case in which it is necessary for us to consider whether 
Pickavance v. Pickavance [1901] P. 60 stands with full force and 
effect in spite of the criticisms which have been directed to one 
or more passages in the judgment. Speaking for myself, I 
think that, even assuming that Pickavance v. Pickavance is 
to be read with all its implications untouched by subsequent 
criticism, it does not cover the present case, because it is clear 
that this was not an unconditional withdrawal of the charge 
of wilful neglect to maintain. On the contrary, the charge 
was withdrawn on the implied condition that the court then 
and there should deal with the major charge of desertion. 


Itis clear to my mind that the question of wilful neglect to 
maintain has never been adjudicated on.”’ 


It is necessary, therefore, in order to understand the 
references of the President to the withdrawal being 
conditional, to see exactly what Pickavance’s case in fact 
decided. This was an appeal by a husband against a finding 
that he had been guilty of persistent cruelty to his wife 
whereby he had caused her to leave and live separate and 
apart from him upon an information sworn by her on 
30th October, 1900. It appeared that previous to this date, 
on 26th June and on 25th September, 1899, two similar 
informations had been sworn to by the wife simply alleging 
in general terms the husband’s persistent cruelty to the same 
effect, and the first summons was dismissed with a suggestion 
from the justices that the wife should make another effort 
to live with her husband, and the second summons was 
issued after she had made the suggested effort and was 
withdrawn without being heard. 


In his considered judgment allowing the appeal, with which 
Gorell Barnes, J., agreed, the President, Sir I’. Jeune, says : 
‘There seems to be no direct authority on the point ; but, 
after considering it, I am clearly of opinion that the effect of 
the withdrawal of the summons in this case was to put an 
end to the complaint ; and, the first summons having been 
withdrawn, that it would not be practicable to found a fresh 
summons upon the same complaint.’’ He went on to state, 
however, that in the present instance he did not know that 
it was necessary to go as far as that, because there was, in 
fact, a subsequent complaint alleged by the wife, and, 
therefore, whether or not, as a matter of principle, the 
withdrawal affected the first complaint, in that case he had 
no doubt that the subsequent second complaint was the only 
one that was acted upon; and that that was out of time. 
In the later case of Stokes v. Stokes [1911] P. 195, this decision 
was explained and the President, Sir Samuel Evans, referring 
to this decided opinion, that a withdrawal of a summons 
with the consent of the parties amounted to a complete 
withdrawal of the complaint, and that a second summons 
founded upon the same complaint could not be issued, 
pointed out that that opinion was not necessary for the 
decision of that case, and that it was therefore only an obtler 
dictum and that it had been criticised. When sitting, 
however, in the case of Hopkins v. Hopkins [1914] P. 282, 
with Bargrave Deane, J., he expressly approved of the 
decided opinion expressed in Pickavance’s case, saying : 
‘“‘ Upon the whole I think we ought in cases between husband 
and wife not to depart from the opinion solemnly expressed 
by our two eminent predecessors. But it is not every 
withdrawal of a summons that necessarily disposes of the 
right of a wife on similar facts to take further proceedings. 
The withdrawal might be on conditions. In this case the 
justices seem to have been under a complete misapprehension 
when they say the first summons was adjourned. It was 
withdrawn and it is so marked. It was withdrawn absolutely 
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and without conditions.”” In his judgment, therefore, in the 
case under discussion, the President, in holding that there 
was no estoppel by reason of the withdrawal being subject 
to a condition, has followed the judgment in Hopkins’ case, 
although this is not reported as having been referred to 
either in the argument or in the judgment. [It may be noted 
that the dictum on Pickavance’s case was held in an 
Irish case (The King) McDonnell) v. Justices of Tyrone (1912) 
2 I.R. 44) to have no application in the case of a withdrawal 
of a summons under the Game Act, a judgment which was 
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approved of in Hopkins’ case; in so holding, Palles, C.B, 
stated that he desired to say that in cases such as that of 
Pickavance, viz., cases of separation between husband and 
wife in which the question of condonation so frequently arose, 
the withdrawal of a summons might have the effect attributed 
to it. The decision in Molesworth’s case has, however, left 
undecided the question as to how far Pickavance’s case is 
rightly decided in a matrimonial case where the withdrawal 
is unconditional. | 


M.H.L. 





ALTERATIONS TO THE MEMORANDUM—I 


It is probable at the present time that, of the provisions of 
the Companies Act, 1947, which have been brought into 
operation, s. 76 is the one on which advice is most frequently 
sought. There has always been a steady, if small, flow of 
companies seeking the confirmation of the court to alterations 
in the objects clause of their memoranda of association, and 
it is probable that for some time now those advising companies 
who thought that it was desirable or necessary for a company 
to alter its objects clause will have thought it worth while to 
wait until s. 76 came into operation. 

Prior thereto the matter stood, as the result of s.5 of the 
Companies Act, 1929, as follows: subs. (1) provided that a 
company might by special resolution alter the provisions of 
its memorandum with respect to the objects of the company 
so far as might be required to enable it to achieve seven 
specified purposes, but subs. (2) went on to provide that the 
alteration should not take effect except and until it had been 
confirmed by the court. Before confirming the alteration the 
court had to be satisfied that sufficient notice had been given 
to “‘ every holder of debentures of the company ”’ and to any 
person or class of persons whose interests would, in the opinion 
of the court, be affected by the alteration, and it also had to 
see that every creditor who was entitled to ohject and did 
object had either subsequently agreed to the alteration or 
that his debt had been paid or satisfactorily secured, and by 
a proviso the court was empowered for special reasons to 
dispense with the notice to any person or class. 

The court was entitled to make an order confirming the 
alteration wholly or in part and to impose terms and con- 
ditions, and it was also provided that in exercising its 
discretion the court was to have regard to the rights and 
interests of the members of the company or any class of them, 
as well as to the rights and interests of the creditors. The 
remaining provisions of the section deal with questions of 
filing the order. 

Section 76 of the new Act, which is now in operation, 
provides a somewhat simpler method of altering the objects 
clause in most cases, though it is not easy at first sight to see 
exactly what is the effect of the section. 

Subsection (1) provides that a resolution under s. 5 of the 
1929 Act, passed after the coming into force of the section, 
for altering the provisions of a company’s memorandum with 
respect to the objects of the company, shall not require 
confirmation by the court unless an application is made to 
the court in accordance with the section for the alteration to 
be cancelled. 

The section does not, as do some sections of the new Act, 
contain any express repeal of the old section. That function 
is left to be performed by Sched. IX, which repeals the whole 
of s. 5 of the old Act except for subs. (1) of that section, but, 
curiously enough, that part of Sched. IX has not been brought 
into operation. In view, however, of the express provision 
in s. 76 (1) that an alteration is not to require confirmation 
by the court unless an application is made to have it cancelled, 
it is clear that the only subsection of the old s. 5 now having 
any effect is subs. (1). 

It may, at this point, be convenient to recapitulate the 
grounds on which an alteration to the objects clause is by 
that subsection made permissible. They are to enable the 
company (a) to carry on its business more economically or 





more efficiently, (b) to attain its main purpose by new or 
improved means, (c) to enlarge or change the local area of its 
operations, (d) to carry on some business which under existing 
circumstances may conveniently or advantageously be 
combined with the business of the company, (e) to restrict or 
abandon any of the objects specified in the memorandum, 
(f) to sell or dispose of the whole or any part of the under- 
taking of the company, and (g) to amalgamate with any other 
company or body of persons. 

The effect, therefore, of the first subsections of these two 
sections is that a special resolution passed by a company to 
alter its objects so as to be able to do one of the things 
mentioned above does not now require any confirmation by 
the court unless an application is made to the court for that 
purpose. 

Subsection (2) of s. 76 provides that if an application is so 
made the alteration shall not have effect except in so far as 
it is confirmed by the court. The following subsections, 
(3) to (9), contain provisions as to the giving of notice of the 
proposal to pass the special resolution and for the procedure 
on an application to the court, to which reference will be 
made subsequently, but the last subsection of the section, 
subs. (10), is of great importance. 

That subsection provides that where “a resolution 
purporting to alter the provisions of a company’s memo- 
randum with respect to the objects of a company ’’ is passed 
after the coming into force of the section, the validity of the 
alteration is not to be questioned on the ground that it was 
not authorised by subs. (1) of s. 5 of the 1929 Act except in 
proceedings taken for the purpose before the expiration of 
twenty-one days from the date of the resolution. Such 
proceedings may either take the form of an application under 
the provisions of the section for the alteration to be cancelled, 
or of an ordinary action for a declaration that the resolution was 
not a resolution within the terms of s. 5 (1) of the 1929 Act, 
and consequently invalid. 

To take an extreme example, suppose that a company 
whose objects clause merely enables it to run a greengrocer’s 
shop passes a special resolution altering its memorandum so 
as to enable it to construct steamships, then if no objection is 
made to that alteration within the prescribed time the 
alteration will be a valid one, and thereafter no one will be 
able to challenge it, even though it was quite clearly not 
within s. 5 (1) of the 1929 Act. 

In other words, if no objection is made, a company will be 
able to make any change it pleases in its memorandum of 
association and is not confined to the limited range of changes 
permissible hitherto. The effect, however, of the reference to 
s. 5 (1) of the old Act in the new section will be in some cases 
to provide a ready-made argument in favour of cancelling the 
alteration. If an objector can show, on an application to the 
court for thé cancellation of an alteration, that the resolution 
effecting the alteration was not one within s. 5 (1), the court 
will be bound to cancel it, for no power is given by s. 76 to 
make any changes in an objects clause other than those 
specified in s. 5 (1). In other words, the effect of s. 76 (10) 
may be described by saying that it provides that if no 
objection is made within the prescribed time it becomes an 
irrebuttable presumption that an alteration is one authorised 
to be made under s. 5 (1) of the 1929 Act. 
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Even though the company can show that the resolution is 
such a resolution, it will still be open to the objector to argue 
that it should be cancelled. Though not in quite the same 
terms as the old section, the new section makes it clear that 
the court is to consider the interests of the members of the 
company, and, presumably, in the future, arguments in 
favour of cancellation will follow the same lines as have 
hitherto been taken by arguments against confirming an 
alteration. 

Under the old procedure a person opposing the confirming 
of an alteration was generally, unless his opposition was 
merely frivolous, allowed his costs of opposing, but under the 
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new procedure it will be the responsibility of the objector that 
the question is ever litigated at all, and it may well be that, 
in future, such a person, if he fails on his application, will 
have to make out a reasonably good case against the alteration 
in order to persuade the court that he should be given 
his costs. 

Consideration of the remaining provisions of s. 76 will have 
to be deferred until the next article, and it may then be 
convenient to refer briefly to s. 77 of the new Act. That 
section permits certain other alterations to the memorandum, 
but it is unlikely ever to be nearly so widely resorted to 
as s. 76. S. 


THE ORDER OF APPLICATION OF ASSETS 
IN ADMINISTRATION 


THERE are few sections of the 1925 legislation more confusing 
than the provisions of the Administration of Estates Act, 
1925, which lay down the order of application of assets for the 
purpose of satisfying the testator’s liabilities. Section 34 (3) 
provides that, in the case of a solvent estate, the real and 
personal estate shall, subject to the provisions (if any) 
contained in the will, be applicable towards the discharge of 
liabilities in the order mentioned in Pt. 2 of Sched. I to the 
Act. This statutory order is as follows :— 

‘1. Property of the deceased undisposed of by will. . . 

‘2. Property of the deceased not specifically devised 
or bequeathed but included (either by a specific or general 
description) in a residuary gift... 

‘3. Property of the deceased specifically appropriated 
or devised or bequeathed (either by a specific or general 
description) for the payment of debts. 

“4, Property of the deceased charged with, or devised 
or bequeathed (either by a specific or general description) 
subject te a charge for the payment of debts.” 

Various other classes of property are then mentioned in the 
succeeding paragraphs, which are not immediately material, 
and para. 8 (a) of this part of the Schedule provides that the 
statutory order may be varied by the will of the deceased. 

The latest addition to the not inconsiderable volume of 
authority on the construction and applicability of these 
provisions is Re James [1947] Ch. 257, where Roxburgh, J., 
had to consider which of two funds comprised in an estate 
should primarily be resorted to for the payment of debts in 
the following circumstances. A testator, by his will made 
in 1933, gave specific real and personal property to his 
trustees upon the usual trusts for sale and conversion, and 
after payment of his just debts, funeral and testamentary 
expenses, upon trust to invest the proceeds of sale and to 
pay the income to his widow during her lifetime ; and after 
her death for a numerous class of beneficiaries absolutely. 
The testator bequeathed all the residue of his estate to his 
widow absolutely. The question which was raised was 
whether the mixed fund or the residue was liable for the 
payment of debts. Roxburgh, J., first gave his view upon 
the construction of the will, and came to the conclusion that 
the testator, in directing the payment of debts out of the mixed 
fund of realty and personalty, had in effect specifically 
appropriated or devised or bequeathed property for the 
payment of debts, within the meaning of para. 3 of the 
statutory order ; and, further, that this direction necessarily 
involved an intention to exonerate the residue from any 
liability for the payment of debts. The learned judge then 
proceeded to examine the authorities, in order to assure himself 
that this preliminary finding was not inconsistent with the 
earlier decisions, and having satisfied himself on this point, 
declared that the primary fund for payment of debts was in 
this case the mixed realty and personalty. 

Few people will be disposed to question this decision on 
the ground that it offends common sense, or that it frustrates 
the clear intention of the testator. Indeed, I cannot think 
that this particular testator will be numbered among the 


band who, it is said, lurk on the far side of the Styx, waiting 
to pounce upon some learned member of the Chancery Bench 
who has defeated their manifest intentions. But the question 
is, does this decision give effect to the statutory provisions, 
as expressed by the language of the Act? On this score, 
I have some doubts. 

It was argued on behalf of one member of the class who 
was entitled, subject to the widow’s life interest, to the mixed 
fund of realty and personalty, that the debts should be 
discharged, notwithstanding the testator’s direction to the 
contrary, out of the residue. This argument was based on 
the decision of Maugham, J. (as he then was), in Ke Kempthorne 
[1930] 1 Ch. 268, and it may be summarised as follows : 
the order in which assets are to be applied in discharge of 
debts may be varied by the will, but clear words are required 
to produce this effect ; the mere fact that the testator has 
specifically appropriated property for the payment of debts 
within the meaning of para. 3 of the statutory order does not 
constitute an indication sufficient to vary the order, 
inasmuch as, on that footing, the statutory order which 
places residue above property specifically appropriated for 
the payment. of debts could never apply. In my opinion 
there is no logical answer to this argument. The decision of 
Maugham, J., in Re Kempthorne, supra, was reversed on 
appeal, but only on the ground that paras. 3 and 4 of the 
statutory order cannot be applicable to property comprised 
in a residuary gift. The grounds for the difference of opinion 
emerge clearly from the judgments in the Court of Appeal, 
as does also the realisation that the stafutory order might 
in some cases create difficulty. Re James, supra, appears to me 
to be just such a case, and it is interesting to follow the ratio 
decidendi in some detail. Two lines of reasoning run 
through it. 

In the first place, the learned judge preferred the subsequent 
decision of Maugham, J., in Ke Littlewood |1931) 1 Ch. 443, 
to his earlier decision in Re Kempthorne, supra. The facts 
in Re Littlewood, supra, were indistinguishable from those in 
Re James, supra, except for the circumstances that the fund 
charged with debts consisted of personalty only, and the will 
was made before the Act came into force. Roxburgh, J., 
came to the conclusion that the earlier decision created no 
difficulty in the mind of Maugham, J., when he came to 
decide the later case. I do not think that this statement is 
borne out by the report ; for whatever view Maugham, J., 
arrived at on the construction of the will in Re Littlewood, 
supra, when it came to the application of the statutory 
provisions to the case, he appears to have gone back on his 
earlier opinion on the authority of the principle adopted by 
the Court of Appeal in Re Kempthorne, supra. The difficulty 
is that the latter court enunciated no principle there, confining 
itself to overruling the decision below on a point of con- 
struction; and I conceive that Maugham, J.’s decision in 
Re Littlewood, supra, is to that extent unsupported by 
authority. If that be so, Re Kempthorne, supra, as originally 
decided, is still authority for the proposition that a mere 
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property specifically appropriated, within the meaning of 
paras. 3 or 4 of the statutory order, is not sufficient to displace 
that order. It is, moreover, not out of place to add that the 
construction put on the will in Ke Littlewood, supra, as opposed 
to the consideration there given to the Act, rested to some 
extent on doctrines of applicability of assets existing before 
the Act came into force, and it is at least questionable whether 
the old rules have survived the new legislation. However 
that may be, Maugham, J.’s reasoning in Re Kempthorne, 
supra, was preferred to that of Re Littlewood, supra, in the 
subsequent case of Re Gordon |1940) Ch. 769, where a testatrix 
gave certain legacies, and a sum of £50 in trust thereout to 
pay debts and the balance to a society, but made no residuary 
disposition of her estate, and it was held that debts were 
payable out of residue. 

So much for the authorities which Were considered in 
Re James, supra. The other line of reasoning adopted in 
this decision is to the effect that the specific appropriation of 
property for payment of debts, whether it falls within 
paras. 3 or 4 of the statutory order, exhibits an intention on 
the part of the testator to exonerate some other category of 
property (in this case residue) from liability for the payment 
of debts. But if nothing more than a specific appropriation 
of this nature is required to show an intention to vary the 
statutory order, within the meaning of para. 8 (a) of Sched. I, 
Pt. 2, are we not back in the dilemma which confronted 
Maugham," ]J., in Re Kempthorne, supra, viz., that there are no 
circumstances in which residue, which it was the Legislature’s 
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BUILT-IN 


Place a box on end, and the lid becomes 
a door and the box becomes a cupboard. Fix a door to a hole 
in a wall and one has a ‘ built-in’ cupboard.’”’ So runs a 
passage from a book on the history of furniture which came 
to my notice at about the same time as did the report of 
the House of Lords’ decision in Property Holding Co., Ltd. v. 
Mischeff (1948), 92 Sox. J. 53. The passage occurs in an early 
chapter and I have not yet reached those dealing with modern 
times and conditions (the book having been a Christmas 
present) ; but I do not expect that the writer will consider 
it his function to discuss the status, gua rent control, of such 
objects as kitchen cabinets and refrigerators which are not 
constructed by fixing doors to holes in walls. 

For the point in these cases is whether, as a matter of 
interpretation, such objects are covered by the word 
“furniture ’’ in the phrase “let at a rent which includes 
payments in respect of . . . use of furniture ’’ in s. 3 (2) (d) 
of the Rent, etc., Restrictions Act, 1939. 

The question was first raised when a majority judgment 
in Gray v. Fidler (1943) 1 K.B. 694 (C.A.) affirmed the decision 
of a county court judge who had held that the following 
objects, all physically either part of or annexed or attached 
to the structure of a flat, were furniture for the purposes of 
the enactment: fitted wardrobes; fitted bed cupboards ; 
electric light fittings; linoleum; an electric refrigerator 
connected only by wires to the system; a rubber curtain ; 
a mirror over a basin screwed to the wall, plus a detachable 
shelf ; a hot water rail in the bathroom. Some doubt was 
expressed by du Parcq, L.J., about the finding in the case of 
the last-mentioned article, but its value was such that the 
decision would not be affected by disallowing it; indeed, 
the status of a number of other objects was left undecided 
(the rent was only {78 a year). 

In the county court great importance had been attached 
to the degree of annexation (the decision was reported in 
the Estates Gazette of 2nd January, 1943, and discussed in the 
“ Notebook ”’ a few weeks later: 87 Sor. J. 37), but the 
majority judgments of the Court of Appeal are concerned 
more with the functions discharged by the objects than with 
their fixity (see 87 Sor. J. 305). Consistently with this 
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intention to place ahead of property specifically appropriated 
for the payment of debts, may be resorted to for this purpose ? 
Roxburgh, J., distinguished Re Gordon, supra, on the ground 
that there was in that case no disposition of residue, and that 
there could, in consequence, be no intention to exonerate the 
residue which the testatrix had not troubled to mention in 
her will. With all respect, this seems to me to be a singularly 
tenuous distinction. In implying an intention (and the 
intention to exonerate residue in cases such as this can arise 
only by implication) it would appear just as justifiable to 
imply an intention on the part of a testator, who makes no 
disposition of residue, that the persons entitled thereto as 
on an intestacy should enjoy it free from liability to debts, 
Those persons, after all, are selected by law for their near 
relationship to the deceased, and are just as fit objects of his 
posthumous bounty as persons designated mnominatim, 
Under the pre-1926 law, directions to vary the order of 
applicability of assets required express words of exoneration, 
and as I read the provisions of the 1925 Act, they give no 
justification for the introduction of any new principles 
regarding exoneration. 

These doubts on the soundness of the decision in Re James, 
supra, are expressed only to show the unsatisfactory state 
of the law in this respect, for unsatisfactory is the only 
word for a situation where the intentions of testators 
have to compete with the logical interpretation of statutory 
“ABC” 


provisions. 


FURNITURE 


view, neither of the lords justices concerned, MacKinnor 
and du Pareq, L.JJ., relied to any appreciable extent on the 
authority of older decisions ; the former in particular illustra- 
ted his reasoning by homely examples, drawing a picture of a 
newly married couple taking such a flat and emphasising 
the expense they would be saved, and ridiculing the idea that 
the uncomfortable wooden seats and inconvenient desks 
occupied and used by counsel were not, while the chairs 
occupied by the judiciary were, furniture. But the dissenting 
judgment of Lord Greene, M.R., based largely on the point 
that the paragraph contemplated a demise of realty plus a 
hiring of chattels, undoubtedly contained much cogent 
reasoning. 

In Property Holding Co., Lid. v. Mischeff, supra, the dis- 
puted subject-matter consisted of the following: a built-in 
kitchen cabinet, a refrigerator, detachable linoleum and other 
floor covering, and a fitted medicine chest. The refrigerator 
worked when plugged in at a point in the wall. 

The House of Lords has now taken a middle course, con- 
sidering that while in most cases articles of furniture are loose 
and can be moved about (cf. the derivation of the French 
word meubles from the Latin mobilia—and, perhaps I may be 
allowed to interpose, cf. 87 Sot. J. 37), this was not always 
the case; on the other hand, when one came to attached or 
built-in objects, one had to consider two things; the conse- 
quences of detachment to the building and the consequences 
to the article itself. A corner seat fixed solidly into a corner 
would not be furniture, nor would built-in cupboards and 
wardrobes the severance of which would upset the design 
of the building and possibly damage the objects themselves. 
(The ‘‘ box-on-end”’ cupboard, and that constituted by 
fixing a door,to a hole in a wall, cited at the commencement 
of this article, would admirably illustrate this point.) A 
table depending on a wall bracket was given as an example 
of an object which would lose its utility if detached. Tersely 
summing up the conclusion reached, Lord Simon said: “ The 
true view is that articles belonging to the landlord . . . should, 
if affixed to the fabric, be regarded as part thereof if they 
cannot be detached without appreciable damage to or 
alteration of the fabric or themselves.”’ 
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CLAIMS “ ARISING. OUT OF ” THE RENT ACTS 


One of the many provisions of thislegislation which has given 
rise to difficulty is that of s. 17 (2) of the Increase of Rent, etc., 
Act, 1920: “ A county court shall have jurisdiction to deal 
with any claim or other proceedings arising out of this Act 
or any of the provisions thereof, notwithstanding that by 
reason of the amount of the claim or otherwise the case 
would not but for this provision be within the jurisdiction 
of a county court, and if a person takes proceedings under 
this Act in the High Court which he could have taken in the 
county court, he shall not be entitled to recover any costs.”’ 

In Jaslowitz v. Burstein [1948] 1 All E.R. 40 Croom- 
Johnson, J., has given us a useful summary of the earlier 
decisions, five in number, interpreting this subsection ; 
none the less so because the learned judge followed this 
summary by tersely distinguishing the case before him from 
the five authorities in question. 

The action was for forfeiture of the lease of a dwelling-house 
on the ground of breach of covenant and condition against 
sub-letting, the whole house having been sub-let. The history 
of case law on the subject begins with Gill v. Luck (1923), 
93 L.J.K.B. 60 (C.A.), which was not directly in point, the 
real question being one whether summary proceedings could 
be brought ; but there was a dictum of Atkin, L.J., to the 
effect that if the house was within the Act, proceedings to 
recover it must arise out of the Act, as they could not be 
enforced unless the statutory conditions were fulfilled. In 
Wolff v. Smith {1923} 2 Ch. 393 the plaintiff was a statutory 
tenant who had been forcibly ejected by his landlady (on the 
strength of what she had misconstrued as a notice to quit 
given by him), and Eve, J., held that as he could only prove 
his right to possession by invoking the Act, the proceedings 
arose out of the Act. The defendant in Gunter v. Davis 
(1925| 1 K.B. 125 had been a lodger of a tenant whose lease 
expired, and who claimed to have been her tenant; this 
contention having been negatived, McCardie, J., pointed 


LOOKING BACK 

On 31st January, 1666, Pepys noted: ‘‘ To my Lord Chancellor’s 
new house which he is building, only to view it, hearing so much 
from Mr. Evelyn of it; and, indeed it is the finest pile I ever 
did see in my life, and will be a glorious house.’’ This was the 
palace which was being erected for Lord Clarendon on the site 
of what is now Albemarle Street. With Berkeley House to the 
west and Burlington House to the east it formed a group con- 
stituting the first buildings in this part of Piccadilly. The 
venture brought him grave unpopularity, for it was rumoured 
to have been financed with money received in connection with 
the ceding of Dunkirk to the French, and people called it 
“ Dunkirk House.’’ The truer version, however, seems to be 
that it ‘‘ was built in the Chancellor’s absence in the plague 
year, principally at the charge of the Vintners’ Company, who, 
designing to monopolise his favour, made it abundantly more 
large and magnificent than ever he intended or desired. And... 
when he came to see the case of that house, he rather submitted 
than consented, and, with a sigh, said, ‘ This house will one day 
be my ruin’.’’ Pepys visited it more than once with increasing 
admiration. In February, 1666, he ‘“‘ went with trouble up 
to the top of it, and there is there the noblest prospect that ever 
I saw in my life, Greenwich being nothing to it; and in every- 
thing it is a beautiful house and most strongly built in every 
respect and as if, as it hath, it had the Chancellor for its master.”’ 
It cost £50,000 and in 1683 it was demolished for urban 
development. 


SOLICITOR TO FIGHTING SAILOR 


At the R.N.V.R. Club recently Commodore Earl Howe accepted 
on behalf of the members a portrait of the late Lieutenant- 
Commander Robert Hichens, painted by Mr. Peter Scott. The 
occasion is not of interest to sailors only, for the hero of 
“E-Boat Alley” was a solicitor in Falmouth when war broke 
out. ‘‘Hich’”’ became the Nelson of the little ships. He 
had been in 148 operations and 14 actions when he was killed 
by a stray shot on 12th April, 1943. He was the first 
R.N.V.R. officer to be given command of a gunboat, in 
February, 1941, His flotilla was put into shape at Fowey and 





TO-DAY AND 


out that he was a trespasser and, after expressing disagree- 
ment with the above-mentioned dictum in Gill v. Luck, supra, 
held that if a distinction were necessary the subsection 
certainly did not apply where there had never been a landlord- 
and-tenant relationship. Then, in Russoff v. Lipovitch 
[1925] 1 K.B. 628 (C.A.), the Court of Appeal overruled a 
decision of the same judge to the effect that a forfeiture action 
on the ground of non-payment of rent of controlled premises 
did not arise out of the Act, drawing the very distinction which 
had been drawn in the previous case “ if necessary.’’ Lastly, 
this decision was itself distinguished in A. J. Smith, Ltd. v. 
Kirby [1947] 1 All E.R. 459, which was also a forfeiture action 
alleging arrears of rent, but in which the arrears were claimed 
and amounted to more than £370, so that the whole claim 
did not “ arise out of the Act.” 

Croom-Johnson, J., held that in all these cases except 
Gunter vy. Davis “ somebody was relying on the statute, 
or secking to take advantage of the statute, or claiming rent 
which had been increased pursuant to the statute,’’ whereas 
in the matter before him, the tenant having lost the protection 
of the Act by going out of possession apart from breaking his 
covenant, nobody wanted any advantage derived from the 
statute ; accordingly, the proceeding did not arise out of the 
Act. 

While the position is now reasonably clear, and I think 
it may be said that what the Legislature meant to have done is 
being done, I may confess to a more than sneaking sympathy 
with the interpretation given us by McCardie, J. For as 
regards claims for possession and rent, the Act is one which 
bars remedies rather than one which confers rights: I dealt 
with this more fully when discussing “‘ Pleadings in Hardship 
Cases ’’ on 29th November last [91 Sot. J. 636). 

Technically, or academically, at all events, it is inaccurate 
to say that a landlord claiming possession when a term has 
expired invokes the Act or that rent is increased “ pursuant 
to ’’ the Act. RB. 


YESTERDAY 


was then ordered to sail for the east coast. He has left an 
account of one of his first great thrills: ‘‘ Abruptly the thing 
we were expecting was upon us. I sawa swirl of wash to port 
and noticed the leader going hard aport. I looked back. There 
it was, unforgettable and vivid in my mind even now, my first 
sight of the enemy at sea. Silhouetted in the moon’s path, 
about 200 yards astern, was the black malevolent shape of an 
E-Boat’s bows, crossing at right angles to our line of advance.”’ 
A terrific chase followed but the enemy vanished. Hichens 
noted that there was nothing unusual in a M.T.B. or M.G.B. 
officer spending up to nineteen hours “in a little cramped dust- 
bin, two feet six inches by five feet, subjected to the strain of 
station-keeping at 30 knots, much of the time in the dark.” 
The noise and vibration were like that of an open racing cat 
but, he said, ‘‘ I have raced repeatedly in the twenty-four hour 
race at Le Mans...and not found it so exhausting as a bad 
night in a gunboat.” 
SEA TRADITION 

Himself a lawyer before he was called to war, he had a lively 
appreciation of similar transitions in the men he commanded. 
Of one particularly perilous occasion he wrote: ‘‘ When I 
considered the cool, unflinching bearing of my men, many of 
them removed by but a few months from peaceful occupations 
ashore in garages, factories, fields or machine shops, the full 
import of our sea heritage was brought home to me. These 
men had a thousand years of naval tradition behind them. The 
sea was in their blood.’’ His work and theirs was of the most 
perilous. Once he noted that in two actions he had lost the 
equivalent of his whole crew. _ It is strange that in the engagement 
in which he died he was the only fatal casualty. There have 
always been lawyers with the sea in their blood, men like Stuart 
Archibald Moore, recalled in this column last week; like Sir Arthur 
Underhill or, from the Bench, Day, J., Walton, J., Bargrave 
Deane, J., and Channel, J., the latter a first-rate sailor and an 
excellent helmsman, or again the future Hilbery, J., who did 
not need his service in the first Great War to teach him the 
ways of the sea. At the present moment there must be more 
sailors in the legal profession than ever before. The end of the 
shting must not be allowed to bring the fading of the tradition. 
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REVIEWS 


The General Law of Landlord and Tenant. By the late 
EpGar Foa, M.A., of the Inner Temple, Barrister-at-Law. 
Seventh Edition. By His Honour Judgé Fores. 1947. 
London: Hamish Hamilton (Law Books), Ltd. 75s. net. 


An unusually long period of time has been permitted to clapse 
between the publication of the sixth and seventh editions of 
this classic work; but now that the long-awaited event has 
happened, it can be said that Foa will continue to merit 
the respect and authority which it has always been accorded, 
by courts and practitioners alike. The change of title is due to 
the fact that the Rent, etc., Restrictions Acts and emergency 
measures are not covered ; while the former can no longer be 
regarded as temporary enactments, there is much to be said 
for leaving them to specialists. But besides the familiar exposi- 
tion of the law governing the nature and requirements of a lease, 
the responsibilities of the parties during its currency and such 
matters as devolution and the various modes of determination 
and the remedies available, the statutory modifications of the 
general law contained in the Agricultural Holdings Act, 1923, 
and in Pt. I of the Landlord and Tenant Act, 1927, are fully 
dealt with. And both the Table of Contents and the Index— 
so important a feature in the case of a work of this kind—have 
been improved. As is perhaps inevitable, one or two mistakes 
have crept in: apart from a spelling mistake the wrong page 
is given for Danziger v. Thompson in the table of cases; while 
in the Index something appears to have gone wrong with the 
entries under “ Description,’’ some of which must, I think, have 
been intended to follow an entry intituled ‘‘ Premises.”’ 


It is, of course, inevitable, especially nowadays, that parts 
of new publications of this kind are destined to become obsolete 
within a comparatively short time. It is no reproach that much 
of the Agricultural Holdings Act, 1923, is to be swept away when 
the relevant provisions of the Agriculture Act, 1947, are put 
into force ; and the changes effected by the Finance Act, 1947, 
occurred too late to be reproduced in the paragraphs on Stamp 
Duties. But perhaps one might have expected, in a work 
published in January, 1948, the inclusion of authorities decided 
late in, as well as those decided early in, 1946 ; e.g., Re Swanson’s 
Agreement and Machonochie Bros. v. Brand, on notice to quit 
points, Eyre v. Johnson on the effect of building restrictions on 
liability for dilapidations. But, in connection with authorities, 
one practice which was a special feature of the old work has, it is 
pleasing to note, been continued by the new editor: that of 
giving the reader, in the footnote, a short indication of the 
vatio decidendi when this may prove useful, and mentioning 
inconsistencies and other demerits which he may have occasion 
to exploit. 


The Agriculture Act, 1947. Current Law Guide, No. 1. By 
J. Muir Wart, M.A., Barrister-at-Law. 1947. London: 
Swect & Maxwell, Ltd. ; Stevens and Sons, Ltd. 6s. 6d. net. 


The subject of this work may be likened to a stick of delayed 
action bombs, the provisions of the Agriculture Act, 1947, being 
of the type that does not come into operation till an appropriate 
Order in Council is made. The analogy must not, of course, be 
carried too far; for, apart from the fact that there are over 
100 such provisions, those to be affected can, assuming that there 
be no “ duds,”” know in advance what exactly will be the effect 
of the coming into force. It follows that, while comparatively 
few and less important sections have so far been put into operation, 
a study of the whole measure may usefully be undertaken. 


Mr. Muir Watt divides his subject-matter into parts dealing 
with the guaranteed prices and assured markets provisions, 
those concerned with good estate management and good husbandry 
and the enforcement thereof, those modifying the existing law 
relating to agricultural holdings and to small holdings respectively, 
and the various administrative and general provisions. Into a 
relatively small space he has compressed a vast quantity of 
explanation which will prove of the greatest assistance to the 
practitioner. By hatched and shaded diagrams, the effect of 
certain provisions relating to the variation of tenancy agreements 
and the restrictions on subdivision of agricultural units has been 
graphically illustrated. The author also gives some useful hints on 
how it may be possible to impugn the decisions of the Agricultural 
Land Tribunals, though those of us who have come to view the 
appointing of ad hoc judicial bodies with mistrust will be glad to 
note that this time appointments are to be made by the Lord 
Chancellor and not by the Ministry immediately concerned. 


January 31, 1948 


THE LAW SOCIETY 
SPECIAL GENERAL MEETING 

Colonel WILLIAM MACKENZIE SMITH, Opening a special general 
meeting of members of The Law Society, at the Society’s Hall 
in Chancery Lane, on 23rd January, said that the text of his 
address had been circulated in advance in order to allow more 
time for discussion.* 

After referring to the great loss which the Council had suffered 
in the death of Lord Hemingford, he referred to a further loss 
which they were to suffer by the appointment of Sir Arthur 
fforde as Headmaster of Rugby School. The appointment of 
a solicitor as headmaster of one of the leading public schools had 
attracted a great deal of public attention. Sir Arthur was a 
man of outstanding character and ability and the governors of 
the school were to be congratulated on their choice of headmaster, 
although it meant that the legal profession must inevitably lose 
by his adoption of this new career. He had made a name for 
himself in the law, and he would take up his new post with the 
knowledge that his many friends hoped for further successes 
for him, and wished him well in his new venture. 

As regards the war memorial, it was proposed that the figure 
of Pallas Athene should be at the centre of the design. Mr. Gilbert 
Bayes considered that, as a central figure was necessary to pull 
the design together, it would be appropriate that Pallas Athene 
should be that figure. The figure would stand in a niche in the 
middle of the west wall. 

Membership at the present time was 13,099. Although there 
had been 601 new members elected this year, only 106 of those 
were Londoners, and the President urged those practising in 
London to persuade their friends to join at an early date, so that 
the object of securing on a voluntary basis approximately 
100 per cent. membership might be achieved. 


SALARIED SOLICITORS 

On the status and remuneration of salaried solicitors, the 
President said that they were anxious that the fullest advantage 
should be taken of the provision in the Solicitors Act, 1941, that 
all solicitors may become members of The Law Society now, 
even though they had not held a practising certificate. Formerly, 
membership was confined to those who had held at least one 
practising certificate, but this was no longer the case, and he hoped 
that many assistant solicitors in general practice, as well as those 
in Government and local government offices, would support the 
Society in its efforts on behalf of the whole profession. 

sriefly referring to points in his printed address, the President 
mentioned improved facilities in connection with the opening 
of the bar and the provision of sleeping accommodation, and 
drew attention to the booklet which the Society had commissioned 
Mr. Desmond Heap to write on the Town and Country Planning 
Act, 1947. Since his address was prepared the Council had 
arranged for Mr. R. E. Megarry to deliver a series of three lectures 
on this subject. This series of lectures would be open to members 
at an inclusive fee df 10s. 6d., and would be delivered in the 
Society’s Hall on the 16th, 17th and 19th February. The Council 
were also considering making arrangements for refresher courses 
dealing specially with recent changes in the law, to be held in the 
autumn for the benefit of any members who might wish to 
attend. 

REMUNERATION IN NON-CONTENTIOUS MATTERS 

Since his address was issued, the Council had considered the 
report of the Scale Committee and had decided to make repre- 
sentations with a view to obtaining an alteration in the Sched. I 
charges for deducing or investigating title to unregistered land ; 
the substitution of a new schedule for the existing Sched. II ; 
an increase in the vendors’, purchasers’, mortgagees’ and 
mortgagors’ scale charges for negotiating, and certain alterations 
in the Registered Land Scale. 

Turning to the decision to recommence the holding of provincial 
meetings in the autumn, the President said that they intended to 
try and make this next meeting at Brighton a really live and 
successful one. They hoped that there would be a full attendance 
of members and the programme would be issued as soon as 
possible. Instead of, as usual, considering papers presented by 
members, it was proposed on this occasion to provide ample 
opportunity for free discussion on the work of the Society and of 
its Committees. 

SociETYy’s CONSTITUTION COMMITTEE 

Referring to the Society’s Constitution Committee, which 
was set up asa result of the resolution passed at the Annual General 
Meeting last July, the President recalled that the seven members 

* This address is printed at p. 67, post. 
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of that committee, not being members of the Council, were elected 
as a result of the poll which was declared on the 15th December 
last, and their names had been announced. The Council had 
now appointed the other five members of the Committee, com- 
prising one provincial and four London members, one of whom was 
not engaged in private practice. They were Sir Hugh Foster, 
Sir Douglas Garrett, Mr. Charles Norton, Mr. Fred Webster and 
Mr. Eric Davies. The Constitution Committee had held their 
first meeting that morning in order to settle their future 
programme. 

Mr. W. A. Bricut (London) asked whether solicitors who had 
not complied with s. 1 of the Solicitors Act, 1941, and the 
Accountant’s Certificate Rules, were entitled to practise. 

The PRESIDENT replied that the failure to deliver an 
accountant’s certificate did not stop the practising certificate, 
but it might lead to disciplinary proceedings. 

Mr. RAWLENCE (Croydon) asked whether the Council had 
considered calling a meeting specially designed to deal with 
topics which would interest recently admitted members, such as 
conditions of employment and a minimum scale. 

The PRESIDENT said this would be considered. 

Mr. RAWLENCE asked whether reports of sub-committees of 
the Council which were not confidential could be made available 
for the ordinary member of the Society to read. 

The PRESIDENT said that the degree of publicity of the Council’s 
reports was always marked at the foot of the report. The 
amount which any member of the Council could make public or 
the degree to which it could be published was marked. 

Mr. RAWLENCE pointed out that an ordinary member probably 
did not even know of the existence of many of these reports, 
and suggested that they might be lodged in the library. 


JUDGES’ SALARIES 

Mr. BarLow (Bury) said that the question of judges’ salaries 
was of vital interest to the Society and that at the present time it 
was of paramount importance that there be independence on the 
part of the judges, and suggested that the Council might consider 
whether, in conjunction with the Bar Council, something might 
be done to raise a matter which the judges could not raise 
themselves. 

The PRESIDENT said that this interesting suggestion would be 
considered. 

Mr. ALLEN Pratt (Cardiff) moved a short vote of thanks to the 
President and referred to the amount of time and attention given 
by the members of the Council to the work of the Society and to 
the interests of the profession. 


TEXT OF THE PRESIDENT’S ADDRESS 

Ladies and Gentlemen: It is in accordance with a weil- 
established practice, and one which I am sure that members 
generally approve, that at the special general meeting held in 
January each year the President makes an interim report upon 
the activities of the Society and records the progress which has 
been made during his first six months in office with those matters 
of general importance to the profession with which the Council 
have been concerned. On the other hand, I am on this occasion 
departing from precedent and varying the established practice 
at these meetings so as to conform more closely with the modern 
practice relating to public meetings by circulating to members 
in advance the text of my address. 


Lorp HEMINGFORD 

The council have suffered a severe loss by the death of their 
friend and distinguished colleague, Lord Hemingford—perhaps 
better known to most of us as Sir Dennis Herbert. Lord 
Hemingford had been a member of the Council since 1923 and 
was President of the Society in the year 1941-42. He had an 
extraordinary knowledge of Parliamentary practice and procedure, 
which he had gained during his membership of the House of 
Commons and as Chairman of Ways and Means and Deputy 
Speaker from 1931 until 1943. . 

We shall miss his wise advice and sound judgment upon matters 
affecting the interests of the profession which he always had so 
much at heart. 


Soticitors’ WAR MEMORIAL FuND 
_ Iam sorry to have to report that the response to the appeal 
issued nearly a year ago for the Solicitors’ War Memorial Fund 
has, up to date, been disappointing. So far, rather less than 
3,000 donations totalling £9,350 have been received together with 
some 220 covenants yielding, with the present standard rate of 
income tax, an annual income for seven years of about £410. 
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I earnestly hope that all those who have not yet subscribed to 
the fund will do so as soon as possible so that we may reach 
our modest “ target figure ’’ of £20,000. 

The Council have decided that the visible War Memorial 
should be set up in this reading room, and they have approved 
a design by Mr. Gilbert Bayes, who was responsible for the 
memorial erected here after the 1914-18 war. The memorial 
will consist of a statue of Pallas Athene set in a small niche to 
be constructed in the west wall of this room. The book of 
memory, which will contain the names and records of those whom 
the memorial commemorates, will be kept by the side of this 
statue, and the names will also appear in illuminated panels 
to be set up on either side of the niche. 

Please, however, bear in mind that the primary object of the 
fund is to help the families of the fallen and to assist those 
solicitors and articled clerks who have suffered in mind, body 
or estate by the war. If you know of any person who needs 
help and is one of those whom the fund is designed to assist, 
you will, | hope, put him or her into touch with us. 


MEMBERSHIP OF THE LAW SOCIETY 

Our membership—nearly 13,000—is the largest in the Society's 
history ; and so, indeed, it should be, for in these present days 
the Society needs, as it has never needed before, the fullest support 
for its endless work of safeguarding the interests and improving 
the status of solicitors. To that end, the Council, in collaboration 
with the provincial law societies throughout the country, are 
now engaged on a campaign to bring in new members. 

At the moment there are some 3,665 practising solicitors 
and about 6,000 non-practising solicitors who are not members 
of the Society. The field for recruitment is, therefore, large, 
and it is my earnest hope that during my term of office these 
numbers will be greatly reduced. I seek, accordingly, your 
co-operation in this matter. I have written to every member 
of The Law Society urging him to try and introduce at least 
one new member during the early months of 1948. This request 
is a most urgent one and I make no excuse for repeating it 
to-day. 

I have also written to every solicitor who is not a member of 
the Society, and of whose address we are aware, urging him to 
join, and I would like to express the Council’s thanks to the 
officers of provincial law societies who have supported that letter 
by personal approaches to non-members in their own areas. 
I hope that their efforts will be continued and that everyone 
will do his best towards achieving, on a voluntary basis, our 
“target ’’ of substantially 100 per cent. membership of the 
Society by solicitors. 

I would ask each one of you to ascertain whether all the 
solicitors in your offices—whether they be full partners, salaried 
partners or assistant solicitors—are members and, if they are 
not, to encourage them to join, as I am sure that you will agree 
that it is not right that, as is sometimes the case at present, 
a whole firm should obtain many of the benefits of membership 
in return for the subscription of only one partner. 

In this connection I would emphasise two points. First, 
under the Solicitors Act of 1941 a solicitor is now eligible to 
join the Society whether or not he has ever held a practising 
certificate. Secondly, the membership subscription is allowable 
as an expense for income tax purposes if— , 

(a) it is paid by the firm ; or 
(b) in the case of a salaried solicitor, it is an indispensable 
condition of the tenure of his employment that for the better 
performance of his duties he must be a member of the Society, 
and surely as regards salaried solicitors it should be made 
such a condition by the employer. 

A salaried solicitor who, by virtue of being a member, can 
avail himself of the great library here of over 73,000 books or, 
if not working in London, can obtain information from the 
librarian by mail and can also receive advice and assistance 
upon matters of practice and procedure covering the whole field 
of legal subjects—and I would emphasise here that our staff 
are giving such assistance daily to solicitors all over the country 
such a solicitor must be in a position better to perform his duties. 


STATUS AND REMUNERATION OF SALARIED SOLICITORS 

While I am on this subject of salaried solicitors, let me say 
that the Council are as anxious to protect their interests as they 
are those of solicitors in private practice. Apart from anything 
else, the large numbers of them who have benefited from our 
Refresher Courses and from the work of the Society’s Kegistry 
and Post-War Aid Department are proof that we have not 
neglected them. We are, however, continually trying to improve 
our help to salaried solicitors, and we hope that good results 
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will come from the Council’s decision to set up a Committee to 
consider the status and remuneration of solicitors in salaried 
posts (including solicitors in local government service), to which 
reference was made in the Annual Report for 1947. This Com- 
mittee has held discussions with the Society of Town Clerks, 
the Society of Clerks of Urban District Councils, and the newly 
formed Society of Assistant Solicitors to the Metropolitan and 
Municipal Boroughs. Correspondence has also been exchanged 
with the Society of Clerks of the Peace and Clerks of County 
Councils, and with the Civil Service Legal Society. 

The position reached is that it has been decided in principle 
that the Council should make use of the powers contained in s. 4 
of the Solicitors Act, 1941, and that non-Council members 
representing salaried solicitors should be co-opted on to the 
Committee which should become a permanent standing committee 
with power to act. The Committee will probably start by dealing 
first with solicitors in local government service, next with those 
in the Civil Service, and thereafter with other salaried solicitors. 
For the purposes I have mentioned, solicitors in local government 
service and in the Civil Service will be co-opted on to the Committee. 
Broadly speaking, it has emerged that the interests of clerks to 
local authorities and some of the deputies are already protected 
by existing organisations, and they do not require to be specially 
represented on the Committee. Assistant solicitors to local 
authorities are, however, in a different position and representatives 
of such assistant solicitors will be co-opted. 

The only reason why a meeting of the Committee including 
such co-opted members has not yet been held is that, until recently, 
there has been no organisation representing assistant solicitors in 
local government service which could nominate representatives 
for co-option, and the Council felt that it was more democratic 
that those solicitors should first form an organisation of their own 
to decide upon their nominees. So far as assistant solicitors in 
metropolitan and municipal boroughs are concerned, an organisa- 
tion has now been formed and members of that organisation will 
be co-opted to the Committee. The outstanding question is 
whether assistant solicitors in county offices and in the offices of 
urban district councils will be represented through the association 
to which I have referred or whether they will seek to form their 
own associations. At the moment it appears likely, in view of a 
majority decision of the assistant solicitors in county offices, that 
the association of solicitors in metropolitan and municipal boroughs 
will broaden its ranks so as to include solicitors in county offices, 
in which case the association will naturally have a larger number 
of representatives on the new Committee. As soon as these 
matters are settled, the Committee, including its co-opted 
members, can and will meet to decide what action is necessary to 
look after the interests of salaried solicitors. 


FACILITIES OFFERED BY THE SOCIETY 

Contemporaneously with our efforts to recruit new members, 
we are continually secking ways of increasing the usefulness of 
the Society to its members. We hope and believe that the 
arrangements we have recently made to provide sleeping accom- 
modation and light breakfasts for members at the Society’s 
premises at Lancaster Gate may be of real advantage, particularly 
to those who practise in the country. Those of us who have to 
come to London from time to time know all too well the difficulties 
of securing hotel accommodation, and I am therefore the more 
pleased to be able to report that, should our bedrooms at the 
Law School in Lancaster Gate become too popular, we can find 
additional accommodation elsewhere for members—although 
only to a limited extent at the moment. 

For the benefit of members in London we have arranged that 
teas may be served to members and their guests of either sex 
from 3 p.m. to 5.30 p.m. and that the bar in the Society’s hall 
shall be opened in the evenings from 5 p.m. to 7.30 p.m. 

For London and provincial members alike we have ventured 
into a new field in commissioning Mr. Desmond Heap to write his 
booklet, “‘ Introducing the Town and Country Planning Act, 
1947.”" This most able work has been well received by members 
and the Council intend to follow the precedent created by arranging 
for other booklets on various subjects to be issued from time 
to time. 

THE Costs or LITIGATION 

You will doubtless all have seen references in the Gazette and 
elsewhere to the setting up by the Lord Chancellor of the Supreme 
Court Committee on Practice and Procedure under the Chair- 
manship of Lord Justice Evershed, and of the County Court 
Committee under the Chairmanship of Mr. Justice Austin Jones. 
The preparation of written memoranda for submission to these 
Committees and the giving of oral evidence before them on a 
wide variety of matters is placing, and will for some time to come 
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continue to place, a heavy burden on the members of the Special 
Committee of the Council, of which Sir Edwin Herbert js 
Chairman, to which this subject has been assigned. The Special 
Committee includes a number of non-Council members with 
special experience in litigation, namely, Mr. C. V. Allen, 
Mr. W. H. Clark, Mr. D. H. Cochrane, Mr. G. W. Fisher, 
Mr. E. R. McNab, Mr. W. H. C. Rollo, Mr. G. Russell, 
Mr. A. I. Smith and Mr. E. Wren. 

I can perhaps convey to you some idea of the magnitude of 
the task when I tell you that the Evershed Committee has set 
up three Working Parties and that all three, as well as the Com- 
mittee as a whole, are requiring from The Law Society both 
written memoranda and oral evidence on a series of matters, 
Since the middle of last October a memorandum has been sub- 
mitted on procedure up to, but excluding, trial; oral evidence 
has been given in support of the memorandum by the Society's 
witnesses, who were the Vice-President, Mr. C. V. Allen, 
Sir Douglas Garrett, Sir Edwin Herbert, Mr. A. I. Smith, and 
myself; oral evidence on running-down cases has been given 
before Working Party ‘‘A” under the Chairmanship of 
Mr. Justice Lynskey by Mr. C. V. Allen; oral evidence has 
been given before Working Party ‘“‘ C ”’ under the Chairmanship 
of Mr. Justice Willmer by the Vice-President, Mr. C. V. Allen, 
Mr. G. W. Fisher and Mr. E. Wren with regard to discovery of 
documents, proof of documents, and so on; oral evidence has 
been given by Sir Edwin Herbert before Working Party “ B” 
under the Chairmanship of Lord Justice Evershed on certain 
matters relating to appeals and to the extension of originating 
summons procedure, and a memorandum has been prepared for 
submission to the County Court Committee. 

The Council have also been informed that Working Party “ A 
of the Evershed Committee is about to consider the question 
of extending the jurisdiction of the County Court, and that a 
memorandum will be required on that subject at an early date. 
Furthermore, Working Party ‘‘C”’ have asked for further 
oral evidence to be given by The Law Society on the 26th January 
on the general subject of evidence. 

All this is very important work and the field is so extensive 
that it seems likely that the pressure will be maintained 
throughout the year. 


” 


MINING SUBSIDENCE AND LAND DRAINAGE 


Although the Evershed and Austin Jones Committees are 
the most pressing of the Departmental Committees before which 
The Law Society is at present giving evidence, there have been 
others. The Council have, indeed, also given evidence recently 
before the Departmental Committee on Mining Subsidence 
and have prepared a memorandum for submission to the Special 
Committee on Land Drainage Legislation of the Central Advisory 
Water Committee. Evidence in support of the memorandum 
to the Departmental Committee on Mining Subsidence was given 
by the Vice-President, Mr. Burrows, and Mr. H. F. Atter of 
Wakefield. Valuable contributions to the preparation of the 
memorandum of evidence were made by a number of other 
members of the Society. 

In the preparation of the memorandum of evidence for submis- 
sion to the Central Advisory Water Committee, considerable 
assistance has been received from Mr. E. T. L. Baker, 
Mr. J. Hirst, Mr. J. V. Morley, Mr. Ashley Tabrum and 
Mr. W. J. Taylor. 

The Society’s evidence has been given, therefore, by members, 
whether members of the Council or not, who may be regarded as 
having specialised knowledge of legal subjects not within the 
normal range of those met with in general practice. 

SOLICITORS’ REMUNERATION IN NON-CONTENTIOUS MATTERS 

Sir Douglas Garrett referred at this meeting in January last 
and again at the Annual General Meeting last July to the fact 
that the Scale Committee were carefully considering the possibi- 
lity of obtaining changes in the basis of our remuneration and an 
increase in its amount. The Scale Committee have been hard 
at work on this matter and have now settled their report to the 
Council who, however, have not yet had an opportunity of 
considering it. 

CONVEYANCING Costs ON SALES TO LocAL AUTHORITIES 

Meanwhile, however, on the subject of conveyancing costs, 
there is one specific matter to which I can and ought to refer in 
some detail, namely, vendors’ costs payable by local authorities 
in cases where land is compulsorily acquired and “ expedited 
completion "’ procedure is used. In such cases, as you all know, 
there is no conveyance and therefore no question of a scale fee 
It has been suggested, however, that not even Sched. II costs 
are payable by the acquiring local authority. This was, indeed, 
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the view expressed by counsel in an opinion obtained on the general 
question of vendors’ solicitors’ costs on the acquisition of land by 
jocal authorities. The gist of this opinion, except in so far as 
expedited completion cases are concerned, is set out in the 
December issue of the Law Society’s Gazette at p. 240, and those 
of you (and they include a number of town clerks) who have seen 
the opinion to which I have referred may be wondering why no 
reference was made to expedited completion cases. The position, 
in fact, is that a further opinion has now been obtained from a 
different Chancery counsel, who, on the question of expedited 
completion, disagrees with the view expressed in the earlier 
opinion and regards the local authority as being liable to pay 
Sched. II costs. It is hoped that in view of this latter opinion 
town clerks may now feel able to pay Sched. II costs in such 
cases. 
BUILDING SOCIETIES’ SOLICITORS’ CHARGES 

During the past year the Council have been negotiating with 
the Building Societies Association to secure a uniform scale of 
charges for solicitors acting for building societies as mortgagees. 
As you know, hitherto every building society has had its own 
scale of such charges and many of them were absurdly low. We 
have been able to agree a new scale, which I understand building 
societies generally are adopting as from the 1st January last, 
and which represents an improvement on the majority of the old 
scales—an improvement particularly marked in the higher ranges. 
The Council believe that it will be welcomed by the profession 
generally. Indeed, we know that it has been well received in the 
provinces because, before the Council approved the scale, they 
asked for the views of all the provincial law societies upon it 
and there was throughout the country, except Wales, an 
overwhelming majority in favour of acceptance. 


STocK EXCHANGE COMMISSION 

All practising solicitors will be aware of the efforts which the 
Council have made to persuade the Committee of the Stock 
Exchange to change their decision to abolish the allowance of a 
share of the broker’s commission to solicitors, while continuing 
to allow it to banks. The probable effects of that decision are 
set out in the letter dated the 8th December, which was sent to 
allof you. Despite the representations of the Council, however, 
and the protests of many individual solicitors and their brokers, 
the Committee of the Stock Exchange have confirmed this pro- 
posal and as trom the Ist January, 1949, the right of a solicitor 
to receive a share of commission will end. We would have no 
complaint—and we have so told the Committee of the Stock 
Exchange—if the payment of commission was discontinued 
altogether except to those agents who have a direct connection 
with the Stock Exchange. What we do complain of is the 
inequitable discrimination whereby payment of commission will 
still be made to the banks, and our objection in this respect 
is in no way met by the fact that the trustee departments of 
banks, the Public Trustee, insurance companies and accountants 
are also to lose their right to receive commission. - 

Solicitors have for years enjoyed friendly relations with members 
of the London and Provincial Stock Exchanges and have brought 
a great volume of business to them. We have already recorded 
a vigorous protest against the discrimination to be shown and I 
would add an expression of my personal regret that, despite 
our friendly relations, we are to be treated in this way. 

The Council have received from solicitors strong support for 
their action and a number of helpful suggestions as to how we 
can overcome the disadvantage at which we shall be placed in the 
field of investment business, and I can assure you that these 
and other proposals will be most carefully considered. 


ACCOUNTANTS’ CERTIFICATES 

The practice year which ended on the 15th November last was 
the first in which every solicitor had to deliver an accountant’s 
certificate under s. 1 of the Act of 1941. It is too early yet to 
judge the full effect of the section, but I can say that the obliga- 
tion, which I know is an onerous one in these days, has been 
loyally accepted by the great majority of the profession. I 
would only say to those who, understandably, regard it as yet 
another interference with their liberty, that the results so far 
do support the view that this provision will not only strengthen 
the reputation of our profession, but will help the individual 
solicitor to avoid the worries that can come from inadequate 
methods of book-keeping. 


WaR DAMAGE VALUE PAYMENTS 
On the 10th November, 1947, the bulk of the war damage 
value payments were made. Many of you may have been sur- 
prised to find that you were not called upon to produce a certificate 
of title to the War Damage Commission on behalf of your clients 
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as was agreed in 1942. This arrangement and forms of certificate 
were set out in the Law Society's Gazette for February, 1942. 
The departure from this arrangement has not been with the 
consent of the Council. The matter was indeed taken up with the 
War Damage Commission last October, because it had been found 
that in making advance payments the Commission had not 
in all cases adhered to the arrangement. The Secretary to the 
War Damage Commission replied that, since determination of the 
value payments had involved the exchange of a series of letters 
between the Commission and claimants, as well as in the majority 
of instances special correspondence and personal discussions, 
the claim that the particular individual paid was the person 
entitled to receive payment might for all practical purposes be 
accepted. In these circumstances he said that further verification 
of title would not be required as a general rule. 

Apart from the fact that this amounted to departing from the 
terms of the agreement without consultation, it seemed to the 
Council that the War Damage Commission were laying them- 
selves open either to having to make payment twice in cases in 
which they paid the wrong person in the first instance or to having 
to resort to the protection which they claimed to have under the 
war damage regulations against having to make double payments. 
This seemed to the Council clearly unsatisfactory and the matter 
was mentioned to the solicitor members of Parliament. A 
question was asked in the House by Mr. Barnett Janner on the 
11th December. It is noted that in answer to Mr. Janner’s 
question why the simple method of a certificate of title being 
obtained was discontinued, the Finance Secretary to the Treasury 
stated that it was done by arrangement and that where there is 
any doubt at all a certificate is asked for or the title demanded. 

Whoever may have been parties to the arrangement to dispense 
with the certificgte, The Law Society was not one. 


THE Law SCHOOL 


I should like to say a word or two next about our School of 
Law in London, which we aim to make into the best Law School 
in the country. As it occurred during the war, some of you 
may not have realised that the whole system of legal education 
at the School has been completely changed since 1939. We 
now offer a 54-months’ whole-time course for the Society’s Inter- 
mediate Examination, a 6-months’ whole-time course for the 
Society’s Final Examination and, for those who desire them, 
courses for the examinations for the LL.B. degree of London 
University. There are also correspondence courses available. 
Satisfactory attendance at the oral courses for the Society’s 
Intermediate and Final Examinations constitutes compliance 
with the requirement of compulsory attendance at a Law School 
and the results already achieved show that our students are 
well able to pass the Intermediate and Final Examinations 
after completing their courses for them. 

I have no hesitation in recommending to principals the services 
of the London Law School for their articled clerks. The Secretary 
to the Principal of the School will be happy to supply enquirers 
with particulars of the courses available. 

We have not lost sight of the needs of the approved Law 
Schools in the provinces, and the Council are actively engaged 
in enquiring into their work and needs, and strengthening 
co-operation between them and the Society. 


SERVICES DIVORCE DEPARTMENT 


Another branch of the Society’s work to which I wish to refer 
is that of the Services Divorce Department. At the 31st Decem- 
ber, 1946, the Society held 35,295 cases both Service and civilian. 
During the year we have received 4,378 new Service and 2,523 
new Civilian cases, making a further 6,901 cases. Nevertheless, 
at the 3lst December, 1947, the total number of cases held 
had been reduced to 20,949. The year has therefore produced 
a great change in the general position. 

The Department during the year filed 16,671 petitions, set 
down for trial 19,605 cases and obtained 19,441 decrees nisi 
and 19,108 decrees absolute. 

The full statistics as regards both Service and civilian cases 
will in due course be published in the Annual Report of the work 
of the Poor Persons Procedure during the year 1947, but there is 
one other figure which is so interesting that I wish to mention 
it specially. Although the Department, if necessary, obtains 
an order for costs on the Poor Persons scale where they have 
been awarded, so that the clients may recover their disbursements, 
it does not itself enforce those orders, but the solicitors write to 
the respondents or co-respondents as the case may be and ask 
for payment. As a result of these letters a total of £33,498 
has been recovered for clients during the year and I would add 
that the average amount of disbursements in each case is about /9. 
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Although the number of cases with the Society—20,949— 
is still substantial, 1,000 of these approximately are cases in 
which applications have been received but as yet no deposits, 
and approximately 11,000 have already been heard and remain 
only to be closed. 


THE PROVINCIAL MEETING 


It is proposed to hold the 55th Annual Provincial Meeting— 
the first since 1938—at Brighton from the 21st to the 23rd 
September, 1948. 

Unlike the Provincial Meetings held before the war, at which 
members of The Law Society were the guests of a Provincial 
Law Society, the 1948 meeting is being organised by The Law 
Society itself with, however, the fullest co-operation and assistance 
of the Sussex Law Society. Z 

The programme at Brighton will be different from that of 
any previous Provincial Meeting: the new programme is being 
prepared by the Council with the main objects of, first, giving 
the fullest opportunity for discussion of the work which The Law 
Society itself does, and, secondly, fostering those close and 
friendly relations between members of our profession which are 
so eminently desirable. The Council hope that there will be a 
large attendance at the meeting and that it will be a real occasion 
in the Society’s long history. 

The programme will be issued to all members of the Society 
as soon as possible, but in the meanwhile I ask each of you to 
make a note of the dates and to keep them free. 


H.R.H. THe Princess ELizABETH 


And, finally, I want to turn from professional matters to one 
of national interest which has occurred during the last six months. 
I refer to the marriage of Her Royal Highness The Princess 
Elizabeth, whose wedding in Westminster Abbey I had the 
honour and privilege of attending as your President. The 
Princess has received as a wedding gift from the Society two 
comfortable armchairs, which we were given to understand 
would be an acceptable gift. The wedding present from the 
Society carried with it the heartfelt wishes of us all that Her 
Royal Highness may have many happy years of married life. 

I will conclude by asking you to accept my best wishes for a 
happy and prosperous year. 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read Second Time :— 
PUBLIC REGISTERS AND RECORDS (SCOTLAND) Britt [H.L.]. 
{22nd January. 
SUPREME CouRT OF JUDICATURE (AMENDMENT) BILt [H.L.]. 
[20th January. 
Read Third Time :— 
Lonpon County Councit (IMPROVEMENTS) BILL [H.C.]. 
[22nd January. 
HOUSE OF COMMONS 
Read First Time :— 
Gas Bixv [H.C.}. [21st January. 
To provide for the establishment of Area Gas Boards and a 
Gas Council and for the exercise and performance by those 
Boards and that Council of functions relating to the supply of 
gas and coke and certain other matters ; for the transfer to such 
Boards as aforesaid and to the said Council of property, rights, 
obligations and liabilities of gas undertakers and other persons ; 
for co-ordinating the activities of Area Gas Boards and the 
National Coal Board relating to carbonisation; to amend the 
law relating to the supply of gas; to make certain consequential 
provision as to Income Tax; and for purposes connected with 
the matters aforesaid. 
Lorp HicH ComMMISsSIONER (CHURCH OF SCOTLAND) BILL [H.C.]. 
{22nd January. 
To make further provision regarding the allowance payable to 
His Majesty’s High Commissioner to the General Assembly of 
the Church of Scotland. 


Read Second Time :— 
CINEMATOGRAPH Fiitms BIL [H.C.] [21st January. 
PRINCESS ELIZABETH’S AND DUKE OF EDINBURGH’S ANNUITIES 
Bit [H.C.]. [20th January. 


Read Third Time :— 
OVERSEAS RESOURCES DEVELOPMENT BIL [H.C.]. 
(20th January. 


JOURNAL January 31, 1948 


QUESTIONS TO MINISTERS 
TOWN AND CouNTRY PLANNING AcT, 1947 
(APPOINTED Day) 
Mr. WALKER-SMITH asked the Minister of Town and Country 
Planning whether he is able to announce the appointed day 
under the Town and Country Planning Act, 1947. 


Mr. Kinc: I shall be making an announcement shortly. 


Mr. WALKER-SMITH: Will the Minister bear in mind the 
desirability of fixing the date as soon as possible and thereby 
relieving of uncertainty local authorities, landowners, and, 
indeed, those who are called upon to advise them ? 


Mr. KING: Yes, certainly, and I will go further and say that 
that announcement will come within two or three weeks. 
(20th January. 


INFORMATION ON DELEGATED POWERS 


Sir JoHN MELLOoR asked the Minister of Health whether he has 
considered the observations of the Court of Appeal in the case of 
Blackpool Corporation v. Locker on 18th December ; what steps 
he is taking to ensure that persons may be aware of the precise 
nature of any delegated statutory powers affecting their rights 
and of the authority relied upon ; and whether he proposes that 
the Statutory Instruments Act, 1946, shall be amended for this 
purpose. 

Mr. J. Epwarps: My right hon. friend has never taken the 
view that the circulars delegating requisitioning powers are 
confidential or privileged documents and copies of them were in 
fact made available to the Press upon issue. He is drawing the 
attention of those concerned to the importance of supplying full 
information to persons interested in particular requisitions or 
threatened requisitions. He does not consider that any amend- 
ment of the Statutory Instruments Act, 1946, is called for. The 
court could not have been aware that regulations [S.I. 1948 No. 1] 
under s. 8 of the Act had been made on 15th December, 1947, to 
come into force on Ist January, 1948, for, at the time the court 
was considering the case, those regulations had not been printed 
and made available. Regulation 2 (1) (a) makes it clear that the 
Act applies to the exercise of a statutory power conferred by an 
order under any Act of Parliament passed before 1st January, 
1948, exactly as it does to a power conferred directly by the Act 
of Parliament itself. Any question as to whether any particular 
instrument is required under the Act to be printed and placed 
on sale will be determined by the Reference Committee constituted 
by reg. 11. (20th January. 

APPOINTMENT OF JUSTICES 

The DuKE oF MONTROSE asked His Majesty’s Government 
whether they can indicate when the Report on the Justiciary 
and the Appointment of Justices of the Peace may be expected ; 
and further, whether submissions by Lords Lieutenants for 
additional or new appointments can now be entertained. 


The Lorp CHAN¢ELLOR: I understand that the Commission 
are proceeding with the consideration of their Report and have 
made satisfactory progress. It is hoped that the Report may be 
ready for publication in a few months. Until the recommenda- 
tions of the Committee are known, I consider that new appoint- 
ments to the Commissions of the Peace should be kept to their 
minimum, and I have accordingly asked my advisory committees 
to make no further recommendations except in urgent cases of 
real necessity. I am always ready and willing, however, to give 
sympathetic consideration to requests for new appointments in 
the cases of particular benches which are clearly experiencing 
serious difficulties owing to a shortage of justices available for 
duty. [21st January. 


REQUISITIONED PROPERTY (RENTAL COMPENSATION) 


Mr. Joynson-Hicks asked the Chancellor of the Exchequer 
whether he is aware that the provisions for assessing requisitioning 
rental compensation under s. 2 (1) (a) of the Compensation 
(Defence) Act, 1939, no longer represent a fair assessment of 
expenses of property ownership and maintenance ; and if he will 
seek powers to bring the provisions into line with present-day 
requirements. 

Sir STAFFORD Cripps: I would refer the hon. member to 
cll. 6 to 8 of the Requisitioned Land and War Works Bill now 
before Parliament. {22nd January. 


SMALL SHOPKEEPERS (COMPENSATION) 


Mr. PirATIN asked the Minister of Health whether he will 
introduce legislation in the near future to empower a local 
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authority to pay compensation to small shopkeepers who are not 
freeholders or leaseholders, and who are displaced as a result of 
housing operations under Pt. V of the Housing Act, 1936. 


Mr. BEvAN: The point has been noted for consideration in 
connection with future housing legislation, but I cannot say 
when such legislation will be introduced. (22nd January. 


Wak DAMAGED SHOP FRONTS (RESTORATION) 


Mr. SORENSEN asked the Chancellor of the Exchequer if he 
is aware that owing to insistence on war damaged shop fronts 
being replaced or restored exactly as they were originally instead 
of according to a new design the expense is frequently more 
than it would have been; and whether greater latitude will be 
allowed particularly when this involves financial economy. 

Mr. GLENvVIL HALL: My hon. friend has been misinformed. 
The owner of a war-damaged property which is not a total loss 
can make good the damage by works which include reasonable 
alterations or additions, and is entitled to claim from the War 
Damage Commission the reasonable cost of the work up to the 
amount which it would have cost to reinstate the property as 
it was before the damage occurred. [22nd January. 


MATRIMONIAL CAusES (PooR PERSONS) 


Mr. McCorQuopaLeE asked the Attorney-General if he will 
give the cost of the services provided by the State in the last 
financial year in facilitating the divorce proceedings of those 
who cannot afford the full fees and expenses involved. 

The ATTORNEY-GENERAL: The grant-in-aid to The Law 
Society for poor persons’ litigatiou covers a small proportion of 
proceedings other than proceedings in matrimonial causes. 
In the year ending 3lst March, 1947, the proportion of this 
grant which is estimated to have been expended on poor persons’ 
matrimonial causes was /209,670. It is not possible to 
estimate what proportion of the total cost of the administration 
of justice (including the salaries of judges and commissioners 
and kindred services) in the period in question ought to be 
attributed to the disposal of these causes. (23rd January. 


WEIGHTS AND MEASURES LEGISLATION 

The Parlximentary Secretary to the Board of Trade 
(Mr. BELCHER), in a written answer to Mr. Peter FREEMAN, 
stated that it was intended to appoint a committee to inquire 
into weights and measures legislation, but he could not say 
when. The inquiry was bound to be a long one, and there 
was no prospect of amending legislation in advance. 

(20th January. 
PATENT OFFICE (DELAYS) 

The PARLIAMENTARY SECRETARY TO THE BOARD OF TRADE, 
answering Mr. PETER FREEMAN, said that considerable additions 
had been made to the staff of the Patent Office, and further 
appointments would be made during the year, but it would take 
time to remedy the long delays in the examination of applications 
for patents. {20th January. 

DEPOSITIONS IN CRIMINAL CASES 

The HoME SECRETARY, in a written answer to Mr. A. R. W. 
Low, stated that he had decided to appoint a committee to inquire 
into the existing practice with regard to the taking of depositions 
in criminal cases and he hoped very shortly to be in a position 
to announce its membership and terms of reference. 

(22nd January. 


MATRIMONIAL CAusES ACT 


In answer to a question by Lieut.-Colonel Lipron, the 
ATTORNEY-GENERAL said that the Government did not intend to 
introduce legislation amending the Matrimonial Causes Act, 1937, 
as a result of the decision in Baxter v. Baxter {ante, p. 25}. He 
thought that the effect of the decision had been to some extent 
misunderstood. The case had not decided that one of the parties 
to a marriage was entitled to refuse marital relations unless 
contraceptives were used, nor had it decided that in such a case 
where relations were so refused the other party would be without 
temedy. The decision had simply been that, where marital 
relations had taken place, the use of contraceptives, whether with 
or without the consent of both parties, did not prevent the 
Marriage being consummated within the meaning of the 
Matrimonial Causes Act. Beyond that, one could only say that 
this was one of the fields of intimate human relationship which 
could not, in the Government's view, properly be dealt with by 
legislation. They thought it had better be left to the courts to 
decide in the circumstances of a particular case. [26th January. 
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NOTES OF CASES 


COURT OF APPEAL 
RETIRING DIRECTOR : CONTINUANCE IN OFFICE 
Grundt v. Great Boulder Proprietary Gold Mines, Ltd. 
Lord Greene, M.R., Cohen and Asquith, L.JJ. 
5th December, 1947 

Appeal from Wynn Parry, J. 

The facts are set out in the report of the case below (91 SOL. J.572). 

CouHEN, L.J., said that the decision below had turned on the 
acceptance of the words “‘ ought to take place ”’ in art. 102 as 
meaning ‘‘ must take place,” in order to keep the number of 
directors from falling below the minimum. But the word “ought ”’ 
was not necessarily of imperative significance, was not 
synonymous with “ must,’’ and expressed what was proper and 
correct. So read, art. 102 referred to a meeting at which it was 
proper and correct to elect a director, i.e., at which a director 
retired by rotation. The construction adopted below could not 
be sustained, and it was, further, a construction which had never 
previously been advanced in argument in any reported case. 
It was conceded that, if Holt v. Catterall (1931), 47 T.L.R. 332 
was rightly decided, the company must fail, as the relevant 
articles were indistinguishable. The case of Robert Batcheller and 
Sons, Ltd. v. Batchelley [1945] Ch. 169 was relied on for the com- 
pany, but that case was not truly distinguishable from Holt’s 
case, and contained certain observations on the avoidance of 
absurdities which created a somewhat dangerous precedent ; 
what might appear to one judge as sensible might seem to another 
judge or to a company promoter as quite the reverse. Holt’s 
case was rightly decided, and the appeal should be allowed. 

AsguitH, L.J., and Lorp GREENE, M.R., agreed. 

APPEARANCES: J. F. Bowyer (Nordon & Co.); The Hon. 
C. Russell (Linklaters & Paines). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 


RENT RESTRICTIONS: POINT NOT TAKEN IN 
COUNTY COURT 
Selwyn v. Hamill 
Tucker and Bucknill, L.JJ., and Roxburgh, J. 
5th December, 1947 

Appeal from Brighton and Lewes County Court. 

The plaintiff landlord in 1945 bought a house within the Rent 
Restrictions Acts. He sought possession of it, offering the tenant, 
as suitable alternative accommodation, rooms in two buildings, 
constructed by the Admiralty and later equipped as dwelling- 
houses, separated from each other by one similar building. The 
rooms offered were a living room, kitchen and bathroom, etc., 
in the one building (No. 4A) and a bedroom in the other (No. 2). 
The county court judge, to whom Sheehan v. Cutler [1946] K.B. 
339 was not cited, held that the alternative accommodation 
offered was suitable under s. 3 (3) of the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, and made an 
order for possession. The tenant appealed. 

Tucker, L.J.—BuckniL_, L.J., and RoxsurGu, J., agreeing— 
said that the objection that the alternative accommodation was 
in two houses had not been taken before the county court 
judge. Nevertheless the court would not remit the matter 
to him to determine whether No. 4a was itself reasonably suitable 
alternative accommodation because it would be impossible as a 
matter of law to hold that the rooms in that house would be 
suitable for occupation by the family (an invalid mother and two 
daughters) concerned. The fact that the objection was not 
taken below did not preclude the tenants relying on it in the 
Court of Appeal: that was the result of Davies v. Warwick 
[1943] K.B. 329. Appeal allowed. 

APPEARANCES: J. C. Lawrence (Reynolds & Co.) ; Gumbel 
(Gordon Gardiner, Carpenter & Co., for F. H. Carpenter & Oldham, 


Brighton). 
{Reported by R. C. Catpurn, Esq., Barrister-at-Law.]} 


NUISANCE: PILE OF SLATES IN GUTTER 
Almeroth v. Chivers, Ltd. 

Scott, Somervell and Evershed, L.JJ. 19th December, 1947 

Appeal from Lewis, J. 

The plaintiff, on an evening in May, 1946, tripped over a small 
pile of slates close to the kerb of a public highway and was 
injured. The pile did not exceed the kerb in height and had been 
left in the road next to it by the defendant company who were 
engaged in the demolition and repair of war-damaged property 
in the neighbourhood. There was evidence that it was the 
practice of builders doing such work to leave small piles of 
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material in the gutter for collection by lorries, but no evidence 
that the work in question made the practice necessary. Lewis, J., 
dismissed the plaintiff’s action, holding that, although the slates 
constituted a nuisance, the accident was due to his negligence in 
failing to see them. The plaintiff appealed. (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, said that 
it was no lack of care on the plaintiff’s part not to have his eyes 
on the ground while crossing the road (or walking along a 
pavement) and so not to see the slates. In the absence of 
evidence to the contrary, the court must assume that there was 
no justification for leaving the slates in the roadway. They were 
accordingly a nuisance. The principles laid down in Harper v. 
Haden (G. N.) & Sons {1933} 2 Ch. 298; 76 Sov. J. 849 were 
not applicable. FR. v. Bartholomew {1908} 1 K.B. 554; 52 Sov. J. 
208 might contain observations inconsistent with it, but was, as 
Lord Alverstone, C.J., said (at p. 560), an unsatisfactory case. 
The principle de minimis non curat lex was not applicable, as the 
heap of slates was not the less a nuisance because too small to 
be an obstruction. Appeal allowed. 

APPEARANCES: P. M. O’Connor (Hewitt, Woollacott & Chown) ; 
Beney, K.C., and N. Richards (Pattinson & Brewer). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 


CHANCERY DIVISION 
PUBLIC TRUSTEE : SOURCE OF REMUNERATION 
In re Evans’ Will Trusts; Public Trustee v. Gausby 
Vaisey, J. 15th January, 1948 

Adjourned summons. 

The testatrix, who died on 8th August, 1946, by her will and 
a codicil made provision for (a) two annuities free of death duties 
and clear of income tax, the fund to fall into residue; (6) an 
annuity in like terms, the beneficiary of which died in 1941 ; 
(c) an annuity free of death duties and income tax; (d) certain 
legacies ; (e) certain further legacies; (f) residue; (g) the fund 
of the (c) annuity to be divided among certain charities on the 
death of the last beneficiary. The original estate sufficed only 
for the annuities, but on the death of the (6) annuitant the fund 
released provided for the payment of three-quarters of the 
(d) legacies, leaving £750 balance which was still in hand. Two 
trustees were appointed by the will, who retired in 1944 in 
favour of the Public Trustee, without consulting the beneficiaries. 
The summons raised a number of points, and it was decided that 
the (a) annuities had priority over the (c) annuity, the (c) annuity 
over the (d) legacies, and the (d) legacies over the (e) legacies. 
The only point calling for a report was the question from what 
source the income fees of the Public Trustee should be paid, 
there having been no question of his appointment nor provision 
made when the will was made. The annuitants contended that 
the income fee was an administration expense, which could not 
be charged to the annuity funds (/n ve Riddell {1936} Ch. 747). 
The legatees contended that when the appropriations were made 
to meet the annuities, all other funds were permanently 
exonerated (Jn ve Godwin [1938)| Ch. 341). 

VAISEY, J., after observing that an official from the office of 
the Public Trustee should be in court when questions regarding 
his remuneration had to be decided, said that no charge could 
be made against the annuity funds. The Public Trustee should 
first set aside a sum to augment the (a) annuity fund. He 
should then set aside a further sum to augment the (c) annuity 
fund, which with the increment would pass eventually to the 
charities. The balance, after paying the costs of all parties as 
between solicitor and client, should be applied in accordance 
with the provisions of the will. 

APPEARANCES: B. G. Burnett-Hall (Burn & Berridge) ; 
K. E. B. Kemp, W. G. H. Cook (Burn & Berridge, for Raymond 
Cossham, Bristol); M. G. Hewins, W. S. Wigglesworth 
(Woodcock, Ryland & Co., for Price & Son, Haverfordwest). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


DEFAULT IN DELIVERING REPLY: MOTION 
FOR JUDGMENT 
Rogers v. Wood 
Roxburgh, J. 17th December, 1947 

Motion for judgment. 

The plaintiffs and defendants had entered into a contract for 
the purchase and sale of a certain house. ‘The defendants were 
unable or unwilling to give vacant possession, and the plaintiffs 
brought an action alleging that the defendants had wrongfully 
defaulted and claiming damages and return of deposit. The 
defendants denied that the contract was for vacant possession 
and counter-claimed, alleging that the plaintifis were in default, 
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for a declaration that the contract was now void and for the 
forfeiture of the deposit. The plaintiffs defaulted in delivering 
a reply and defence to counter-claim. The defendants moved 
for judgment. 

ROXBURGH, J., said that it was plain that he had jurisdiction 
to entertain the motion under Ord. 27, r. 11 (Roberts v. Booth 
1893! 1 Ch. 52), but in the present case the subject-matter of the 
action and the counter-claim were indivisible, and if the motion 
was acceded to it would be impossible for the plaintiffs further 
to pursue the action. In Roberts v. Booth thé subject-matter of 
the action and counter-claim were inter-related but not indivisible. 
In view of the observations in Jones v. Macaulay {1891} 1 O.B 
221, it would be unjust, where the subject-matter was indivisible, 
to make an order for judgment on the counter-claim while the 
action was still pending, and the motion must be refused. The 
defendants might well have proceeded under another rule and 
obtained an order dismissing the action for want of prosecution. 
Mr. Bonner had appeared for the female plaintiff, instructed by 
solicitors who were not the solicitors on the record for both 
plaintiffs. The plaintiffs could not sever in such a case, and he 
could not recognise Mr. Bonner’s appearance. The motion would 
be dismissed without costs. 

APPEARANCES: Fraser (Simmonds, Church Rackham & Co., 
for Challinors & Dickson, Hanley). 

{Reported by F. Kk. Dymonp, Esq., Barrister-at-Law.] 


WILL: GIFT OF HOUSE FOR LIFE 
In re Burden ; Mitchell v. Trustees of St. Luke’s Hostel 
Romer, J. 18th December, 1947 

Adjourned summons. 

By her will the testatrix gave two houses for life to her sister 
EVE and her cousin RAL, respectively, with remainder after 
their deaths to St. Luke’s Hostel. Clause 6 of the will provided 
that if either life tenant ceased to live in the house the life interest 
should determine and accelerate the gift to the hostel. By 
cl. 7 (a), the trustees were directed to hold the sum of £1,000 
during the lifetime of E FE “ upon trust to pay thereout the 
local rates and property tax and the cost of such repairs as they 
may deem necessary’ in respect of the house, and after her 
death “as regards so much as shall remain unexpended of the 
said sum and the interest thereof for the said hostel.’ There 
were similar provisions regarding the house left to RAL. The 
tenants for life contended that, should they exercise their powers 
of sale under the Settled Land Act, 1925, they should be entitled 
to equivalent benefits in substitution for the two sums for rates 
and repairs ; and that if they were not granted such an equivalent, 
that would be a deterrent against exercising the statutory powers 
of sale and would be obnoxious to s. 106 (1). 

RomER, J., said that it was clear that the testatrix never 
intended that the sums should pass to the pockets of the life 
tenants ; to bring about such a result would be to alter the terms 
of the will. The case fell within the principles laid down in 
In ve Simpson {1913} 1 Ch. 277, and In ve Patten [1929] 2 Ch. 276, 
in which similar ancillary bequests to cover rates and outgoings 
were held to be extra benefits conferred on the life tenants to 
enable them to reside in the houses, which terminated with the 
sale of the houses, and could not be considered as provisions 
tending to induce them to abstain from exercising the statutory 
powers of sale. The authority of these cases was preferable to 
that of Jn ve Ames {1893) 2 Ch. 479, while In ve Eastman (1898), 
68 L.J. Ch. 122m was distinguishable. The tenants for life 
would have no interest in the funds should they exercise their 
powers of sale. In such an event, the unexpended balances 
would not fall to the residuary legatees but would pass to the 
remainderman, the hostel, in accordance with the principles 
set out in In ve Shuckburgh’s Settlement {1901} 2 Ch. 794, and 
In ve Donald {1947} 1 All E.R. 764. 

APPEARANCES: RR. Cozens-Hardy Horne, R. L. Edwards, 
E. B. Stamp (Guscotte, Wadham & Co., for O’ Donoghue & Forbes, 
Bristol) ; B. S. Tatham (Trotter, Leaf & Pitcairn). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WINDING-UP PETITION PENDING: APPLICATION 
UNDER s. 173 
In re Miles Aircraft, Ltd. 
19th January, 1948 

Application under s. 173 of the Companies Act, 1929. 

A petition to wind up the company had been presented, but 
had not been heard owing to successive adjournments. On the 
day after the date of the petition, the company entered into a 
contract to sell certain leasehold property. Seven days after the 
date of the petition the applicants, who were equitable chargees, 
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appointed a receiver. The applicants wished to adopt the 
contract and, fearing that it might go off if there was delay, and 
that completion and registration of title might not be possible in 
view of s. 173, they applied for an order that the contract, or 
any disposition of the premises by way of completion, should not 
be void, notwithstanding s. 173. 

VaisEY, J., said that the court had no jurisdiction to- make 
such an order, except in the actual progress of a winding-up by 
the court. The object of the section was to enable the liquidator 
to review transactions entered into since the commencement of 
the liquidation. The section did not give jurisdiction to the 
court to deal with the matter conditionally, pending the decision 
on the petition. The case of Carden v. The Albert Palace Associa- 
tion (1886), 56 L.J. Ch. 166, was not similar on the facts, and he 
would not follow it. The application must be dismissed with 
costs. 

APPEARANCES: T. T. D. Divine (Durrant Cooper & Hambling) ; 
M. L. Gedge (Stephenson, Harwood & Tatham); P. J]. Svkes 
(Clifford-Turner & Co.). , 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.)} 


KING’S BENCH DIVISION 
BILL OF LADING: WHAT LAW APPLICABLE 
Kadel Chajkin and Others v. Mitchell Cotts & Co. (Middle East), 
Ltd., and Others 
Sellers, J. 21st November, 1947 
Application to set aside an order of a master. 
A cargo belonging to the plaintiffs, who were British subjects, 
was loaded at a Brazilian port by Brazilian shippers in a Danish 


vessel managed by Norwegian managers for Swedish time 
charterers. The bill of lading, headed ‘ Scandinavian—South 


America—Mediterranean Line ’’ was for the most part in English 
with two stamped endorsements in Portuguese. It stated that 
the cargo was for carriage from Santos to Haifa in transit to 
Beirut. The weight was given in kilograms, the measurements 
in metres and the freight in dollars translated into Brazilian 
currency. It provided that average was to be adjusted at Oslo 
or another port at the shipowners’ option, and contained the 
clause paramount that all the provisions and conditions of a 
certain Norwegian statute relating to the enforcement of the 
International Convention of 25th August, 1924, concerning bills 
of lading, were to apply to the contract in the bill of lading in 
question. The plaintiffs having brought an action‘against the 
Danish shipowners and their agents alleging breach of contract 
of carriage of goods by sea, the goods being alleged to have 
been discharged at the wrong port, the Danish shipowners 
applied to set aside an order for service out of the jurisdiction 
under Ord. 11, r. 1, which the master had made on an ex parte 
application by the plaintiffs, the ground of the application being 
that the requirement under r. 1 (e) (iii) that the contract was to 
be governed by English law was not fulfilled. 

SELLERS, J., said that the bill of lading was in a form parti- 


cularly and expressly applicable to the Scandinavian— 
Mediterranean—South American trade. There was _ nothing 
to indicate that the parties intended to determine their 


differences in England or that the law of England should govern 
the contract. The facts of the transaction disclosed no 
association with England. In view of those facts, and particularly 
having regard to a clause paramount providing for the 
applicability of a Norwegian statute, the plaintiffs had failed to 
discharge the burden which was on them of satisfying the court 
that it should exercise its discretion by allowing service out of 
the jurisdiction. The law applicable to the contract was shown 
not to be English law, notwithstanding that the bill was in 
English of a technical character, that it contained clauses which 
had been the subject of judicial decisions in England, and that 
there was no alternative law to be inferred as applicable from the 
terms of the bill itself or the circumstances. 

APPEARANCES: Mocatta (Wm. A. Crump & Son) ; 
Chapman (Clyde & Co.). 

(Reported by R. C. Catsurn, Esq , Barrister-at-Law.] 
SOCIAL CLUB: VALUATION FOR RATING 
Pontypridd Assessment Committee and Others v. Aberdare 
Urban District Council 
Lord Goddard, C.J., Humphreys and Atkinson, JJ. 
12th December, 1947 

Case stated by Glamorganshire justices. 

On an appeal by the respondent urban district council as 
Tating authority, the justices fixed for the premises of the second 
appellants, an ex-servicemen’s social club, a gross value in excess 
of that fixed by the appellant assessment committee in face 
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of a proposal for increased assessment by the rating authority. 
The premises were well adapted for use as a club, and alcoholic 
liquor was supplied there to members. The assessment com- 
mittee’s valuation was fixed on the basis that the following 
three factors were irrelevant, the rating authority contending 
that they were relevant: (1) that the club made a profit from 
trading in alcoholic liquors; (2) that it would not for a con- 
siderable time be possible for the club to find alternative 
accommodation ; and (3) that existing clubs in the district had 
a virtual monopoly of providing club facilities. The club and 
the assessment committee now appealed against the assessment 
of the justices, who took those three factors into account. 

ATKINSON, J.—with whom Lorp Gopparp, C.J., and 
Humpureys, J., agreed—giving the first judgment, referred to 
Cartwright v. Sculcoates Union [1899] 1 Q.B. 673 as applicable, 
and said that as the club’s motive was not to make a profit, 
and as a loss on one of its other activities might extinguish 
profits made on the sale of liquors, the first factor was irrelevant. 
To take the second factor into account would be to imply that the 
hypothetical landlord could force the club to pay more rent 
than it would be willing to pay if it had a choice of premises, 
whereas the club was not in fact at the mercy of the hypothetical 
owner because it was not suggested that there was any other 
such club willing to take the premises. That factor must, 
therefore, be disregarded. Finally, the club, not being a pro- 
prietary club seeking to make a profit, would not be willing to 
pay a higher rent merely because there was no probability that 
more clubs would be formed in the district. The third factor 
also should, therefore, be left out of account. 

Lorp GopparbD, C.J., agreeing, said that the question remained 
open whether the considerations laid down by Atkinson, J., 
applied to a proprietary club. Appeal allowed. 

APPEARANCES: Harold Williams, K.C., and H. H. Roskin 
(Wrentmore & Son, for Edward T. Davies & Son, Pontyclun) ; 
Edmund Davies, K.C., and Michael Corley (Theodore Goddard and 
Co., for Ek. J. Hughes, Aberdare). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
BINDING OVER: NO APPEAL 
R. v. London Quarter Sessions Appeals Committee, ex parte 
Metropolitan Police Commissioner 
Lord Goddard, C.J., Humphreys and Atkinson, JJ. 
19th December, 1947 

Application for an order of prohibition. 

A defendant was charged before the metropolitan magistrate 
at Bow Street with, on a day in August, 1947, being found acting 
in a manner likely to cause a breach of the peace by eavesdropping, 
contrary to s. 1 of the Justice of the Peace Act, 1360. After 
hearing evidence, the magistrate struck out the words “ by 
eavesdropping ’’ and ordered as follows: “ . whereas I find 
him {the defendant| to be a person of good fame, but who has 
acted in a manner whereby the peace is blemished, I . . . do order 
him to find surety for his good behaviour . . . to enter into his own 
recognizance in the sum of £25 to be of good behaviour during 
the next twelve months.” The defendant having given notice 
of appeal to quarter sessions, the Metropolitan Police Commis- 
sioner made this application for an order prohibiting quarter 
sessions from entertaining the appeal, on the ground that the 
magistrate’s order was not a conviction and so not appealable. 
(Cur. adv. vult.) . 

Lorp Gopparp, C.J.—Humpnreys, J., agreeing—said that 
in his opinion the Act of 1360 created no offence, being concerned 
only with persons likely to break the peace or cause a breach 
of it. For centuries, justices had bound by _ recognizances 
persons whose conduct they considered mischievous or suspicious, 
though it could not possibly: amount to a criminal offence. The 
magistrate’s order did not amount to a conviction, but was 
merely an exercise of the justices’ centuries-old powers of pre- 
ventive justice. Appeal was the creature of statute. The three 
statutes giving a right of appeal from justices all required a 
conviction. Here there was none, and the order of prohibition 
must go. His lordship, in the course of his judgment, referred to 
Lansbury v. Riley (1914] 3 K.B. 229, at p. 236, and Willes v. 
Bridger (1819), 2 B. & Ald. 278. 

ATKINSON, J., dissenting, said that a conviction was an act 
of a court of competent jurisdiction adjudging a person to be 
guilty of a punishable offence. The magistrate had made an 
order recording a finding that the defendant had in fact acted 
in a manner either forbidden by or punishable under the Act of 
1360. ‘That, he (his lordship) thought, was a conviction. 

APPEARANCES: Melford Stevenson, K.C., and Vernon Gattie 
(the Solicitor, Metropolitan Police); Slade, K.C., and Cridlan 
(Hamlins, Grammer & Hamlin). 

(Reported by R. C, Cacsurn, Esq., Barrister-at-Law.] 
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NOTES AND NEWS 
THE LAW SOCIETY 
Honours EXAMINATION 

At the examination for honours of candidates for admission on 
the Roll of Solicitors of the Supreme Court, held in November, 
1947, the examination committee recommended the following as 
being entitled to honorary distinction :— 

SrEconD Crass (in alphabetical order)— 

F. E. Brown, LL.B. Birmingham, H. Chinnery, M. S. Edwards, 
O. H. M. Giesen, LL.M. London, T. Holt, LL.B. Manchester, 
C. N. Jones, LL.M. Liverpool, A. Kirkwood, LL.B. 
Birmingham, N. J. Lister, LL.B. London, H. Segal, LL.B. Leeds, 
N. Stockdale, LL.B. Durham, D. H. P. Thomas, F. D. Ward, 
P. F. Watts, LL.B. London, N. White, R. L. C. Wood, LL.B. 
London. 

THIRD CLAss (in alphabetical order) 

A. J. Barrett, N. P. I. Biggin, B.A., LL.B. Cantab., M. Bitel, 
F. W. Burton, R. J. Crompton, T. E. Davies, W. Farnworth, 
LL.B. Manchester, J. N. Gallagher, J. R. M. Heppell, I. G: Holt, 
K. A. Horne, W. B. Horsburgh, LL.B. Durham, H. M. Ledger, 
LL.B. Manchester, J. B. Owen, P. C. A. Pedley, D. Scouller, 
LL.B. Leeds, A. B. Wood. 

The Council have given class certificates to the candidates in 
the second and third classes. One hundred and fifteen candidates 
gave notice for examination. 


Honours and Appointments 


The King, on the recommendation of the Lord Chancellor, 
has approved the appointment of Sir Ceci, Oakes to be Chai#man 
of the Court of Quarter Sessions for the Western Division of the 
County of Suffolk; of Mr. Austin CHARLES LONGLAND, K.C., 
to be Deputy Chairman of the Court of Quarter Sessions of the 
County of Oxford ; and of Judge OWEN TEMPLE Morris, K.C., 
to be Chairman of the Court of Quarter Sessions of the County of 
Brecknock. All three appointments take’ effect from 
23rd January. 

The Lord Chancellor has ordered that His Honour Judge 
Norris (judge of the county courts on Circuit No. 25) shall sit 
as additional judge at the Birmingham County Court, with effect 
from Ist February, 1948. 

Mr. ALFRED SwiFt has been appointed Deputy Clerk of the 
Peace at London Sessions. 

Mr. V. O. D. Cape has been appointed 
Cambridgeshire. He was admitted in 1935. 

The Board of Trade have appointed Mr. Jos—EpH Cowen to be 
Registrar of Companies in place of Mr. Francis Septimus 
Tredinnick. 

Mr. H. B. Jonss, Assistant Solicitor to Newcastle-on-Tyne 
Corporation, has been appointed to a similar post with Lancashire 
County Council. 

Sir SAMUEL HAROLD Brown, a partner in Messrs. Linklaters 
and Paines, is a member of the committee appointed by the 
President of the Board of Trade to help the Board in a consultative 
capacity on matters arising in the administration of the Companies 
Acts. 


Coroner for 


Notes 


The Union Society of London, which meets in the Barristers’ 
Refreshment Room, Lincoln’s Inn, at 8.15 p.m., announces the 
following subjects for debate in February, 1948: Wednesday, 
4th February, “ That this House is of opinion that Mr. Bevan 
should make no further concessions to the British Medical 
Association ’’; Wednesday, 11th February, ‘‘ That this House 
considers the Marshall Plan is unacceptable to Great Britain 
and should be rejected ’’’; Wednesday, 18th February, ‘‘ That 
this House considers the selection and reporting of news is 
misleading and should be controlled by further legislation ”’ ; 
Wednesday, 25th February, “ That wilful refusal to have 
children should be a ground for the dissolution of marriage.”’ 


The next quarterly meeting of the Lawyers’ Prayer Union 
will be held on Thursday, 12th February, at 6 p.m. (preceded 
by half an hour for tea), in the Council Room of The Law 
Society. The speaker will be Mr. Montague Goodman, F.R.G.S. 
(lawyer, traveller and author), and his subject will be ‘‘ Miracle 
or Myth?” 
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Wills and Bequests 
Bell, solicitor, of Newcastle-on-Tyne, left £24,060 
He bequeathed £200 for divisig 


Mr. G. F. 
with net personalty £20,377. 
among his office staff. 

Mr. R. W. B. Buckland, solicitor, of Richmond, Surrey, 
£26,329. 

Mr. F. A. Camidge, solicitor, of York, left £31,024, with 1 
personalty £30,906. 

Mr. R. P. Woodside, retired solicitor, of Ballycastle, 
Antrim, left £28,596. 


OBITUARY 


Mr. J. H. KING 
Mr. John Henry King, solicitor, of Bristol, died recent 
aged 87. He was admitted in 1883. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 


Corrigendum Double Taxation Relief (Taxes o 
Income) (Nigeria) Order, 1947. Publishe 
January 19. 


STATUTORY INSTRUMENTS 1948 


Aliens (Exemption) (Burma) Direction, 1948, 
January 14. 
Children and Young Persons (Contributions by 
Local Authorities) Regulations, 1948. January 14, 
Motor Vehicles (Driving Licences) (Amendment) 
Regulations, 1948. January 14. : 
National Insurance Act, 1946 (Appointed Day) 
Order, 1948. January 13. 
National Insurance (Industrial Injuries) Act, 1946 
(Appointed Day) Order, 1948, January 13. 
National Insurance (Pensions, Existing Beneficiaries 
and Other Persons) (Transitional) Regulations, 
1948. January 13. 
Any of the above muy be obtained from the Publishing Department, 
[Any y § Dep 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2 } 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 


HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON GROUP A ; 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
,ROTA Court I VAISEY ROXBURGH 
Business { 
as listed Witness 
Mr. Andrews Mr. Blaker 
Jones Andrews 
Reader Jones 
Hay Reader 
Farr Hay 
Blaker Farr 


Group B 
Mr. Justice 
JENKINS 


Date 


Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Mon., Feb. 
Tues., ms 
Wed., * 
Thurs., ,, 
Fri., a 
Sat., ma 


Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Group A 
Mr. Justice 
WYNN PARRY 


Mr. Justice 
ROMER 


Mr. Justice 
HARMAN 
Business 
as listed 

Mr. Hay 
Farr 


Date 
Witness Non-Witness 
Mr. Jones Mr. Reader 
Reader Hay 
Hay Farr 
Farr Blaker 
Blaker Andrews 
Andrews Jones 


Non-Witness 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


Mon., Feb. 
Tues., 3 
Wed., 
Thurs., _,, 
Fri., m 


Sat., Reader 
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